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Mental Illness: Society’s and 
Industry’s Six Billion 
Dollar Burden * 


According to the National Committee against Mental 
Illness, society’s share of the over-all cost of mental 
illness in 1960 was $3,624,831,357. As an indication 
of the magnitude of the problem, an estimated 17 mil- 
lion persons, or 10 per cent of the population, are 
currently suffering from some form of mental illness. 
An additional 5,400,000 persons, or 3 per cent of the 
population, are mentally retarded. In one year alone, 
roughly 214 million men, women and children were 
treated for some form of mental disorder. In addition, 
of all persons who go to general hospitals for treat- 
ment for physical ailments annually, it is estimated 
that 6 million are suffering from serious mental and 
emotional illnesses which are partially responsible for 
their physical complaints. 

For every sufferer from serious mental and emo- 
tional illness who has been diagnosed or is or has been 
under ambulatory or hospital treatment (roughly 5 
per cent of the population), another victim is at large, 
unrecognized and often potentially dangerous. Much 
delinquency, many suicides, alcoholics and narcotics 
addicts are also symptomatic of mental illness. 





* Condensed from an article by Robert N. McMurray, published 
in 25 Personnel Administration 4-18 (July-August 1962) and 
printed with permission from Personnel Administration. Business 
address: Journal of the Society for Personnel Administration, 
1221 Connecticut Avenue, N.W., Washington 6, D. C. Single copy 
price $1.25. 











INDUSTRIAL RELATIONS DIGEST 


Identification and Characteristics 


The simplest and most pragmatic indications [of 
mental illness] are that in mild cases the sufferer 
simply cannot learn or is chronically unhappy and 
insecure; in more acute cases he is unable to adapt 
successfully to his environment, and in very acute cases 
he loses contact to some degree with reality. His 
perception of reality becomes faulty: He sees and 
hears things which do not exist or fails to perceive 
things in his environment, or what he sees and hears 
he misinterprets. The result is a basic inability to 
adjust or a progressive deterioration of judgment and 
common sense. It is for this latter reason that there 
is no necessary correlation between intelligence as 
measured by tests and judgment. 

One of the less commonly recognized but serious 
characteristics of emotional maladjustment and mental 
illness is their manifestation in the individual’s value 
system (what he regards as right, true, worthy, beauti- 
ful, and desirable). Because these values are strongly 
personalized and most are highly toned emotionally, 
their possessor always regards them as “right” and 
all contrary ones as “wrong.” This is in spite of the 
fact that because the sources of each person’s values 
are highly diverse, many of them are in conflict with 
one another even within the boundaries of his psyche. 

Senility, often a problem among the aging, poses 
particular difficulties because the onset of this con- 
dition is usually very gradual. Further, while the 
sufferer becomes increasingly incapable of assimilat- 
ing any new skills, information or insights, he does 
not forget what he has already learned. Thus he can 
often carry on familiar tasks in a well-structured work 
environment with little apparent loss of effectiveness. 
However, a careful examination of the sufferer’s per- 
formance will almost always reveal a greater or lesser 
degree of deterioration, if not of aberration. The 


2 











ST RENR sO eh OLE. 


Pn EEE L OT EI IOIEL 








MENTAL ILLNESS 


significance of senility lies in the fact that cerebral 
arteriosclerosis, other circulatory disturbances and 
senile brain disease account for 26 per cent of all first 
admissions to mental hospitals. 

A further quasi-mental illness, also costly in an 
industrial context, is epilepsy. The grand mal attacks 
obviously incapacitate the sufferer from many types of 
employment. The major problem to industry, however, 
is the sufferer from petit mal, the person who has only 
a passing clouding or loss of consciousness. As a re- 
sult, his condition is not usually apparent to others. 
Hence, he may be placed in an occupation where he will 
be a hazard to himself or others. 


Is Change Possible? 


Most of these defects, deficiencies, maladjustments, 
and mental illnesses are either inherent (e. g., defect or 
deficiency), organic (e. g., senility and epilepsy), or 
functional (e. g., the neuroses and such psychoses as 
schizophrenia, paranoia, ete.). Unfortunately, little 
can be done to help the defective and deficient and the 
senile. Some progress is being made with the epileptic, 
and psychotherapy is available for the more acutely 
immature and the neurotic and some of the more seri- 
ous functional mental illnesses. Nothing, however, of- 
fers much promise to change aberrant values, particu- 
larly when they are symptomatic of mental illness. 
They are usually too deeply ingrained. 

Paradoxically, perhaps, it is sometimes possible to 
change a person’s behavior for better or worse without 
necessarily altering his basic personality make-up or 
altering his basic value system. Not infrequently the 
acute alcoholic, through Alcoholics Anonymous or some 
similar supportive agency, can be rehabilitated and 
restored to usefulness as an employee and citizen. The 
important point to recognize is that while the alco- 
holic’s behavior has changed for the better (he no 
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longer drinks), he is still an alcoholic. His funda- 
mental personality has not changed. 

Because of the complexity of the roots of human 
behavior and the fact that many of them are uncon- 
scious, the man on the street has little insight into his 
basic needs and motives even when he is free from 
serious emotional maladjustment and mental illness. 

Although the prevailing American value system 
holds that man is perfectible and welcomes word of his 
shortcomings so that he may correct them, this is rarely 
the case. Most persons, both the mentally sound and 
those who are to some degree ill, at heart neither 
welcome attempts to bring about changes in their 
fundamental make-ups nor are they capable of bring- 
ing them about even should they wish to. 

Costly as they may be, and pessimistic as they may 
seem, industry must take a realistic view of its men- 
tally retarded, deficient, immature, and ill employees. 
It is not going to be able to bring about any significant 
change in them as persons. Their more aberrant be- 
havior may be “contained” and occasionally modified 
but this is all. The majority are to a greater or lesser 
degree fugitives from reality. In consequence, con- 
ventional modes of dealing with them will often be 
ineffective. 


Effects of the Problem 

Management must, therefore, face the fact that it is 
these “problem” employees who constitute one of its 
greatest (albeit not always recognized) costs. Among 
the more common costs to the employer are: 


1. Unnecessarily high labor turnover, excessive 
absenteeism, ete. 

Substandard production. 

Poor employee moral and internecine strife. 
Poor public relations. 

Excessive labor trouble. 


Sm 98 po 


4 

















MENTAL ILLNESS 


6. Ill-advised company policies and practices 
often leading to the failure of the company 
(when top management is mentally ill or se- 
nile). 


Among the costs to the employee are: 


1. Chronic job dissatisfaction, with many changes 
of jobs. 

2. Failure to achieve the goals his intelligence, 
training and experience merit. 

3. Job tensions which create psychogenic disor- 
ders or lead to flight or fight symptoms (al- 
coholism, overeating, excessive smoking, etc.). 


The public loses through: 


1. Personal inconvenience. 
2. Heightened costs. 


Obviously, mental illness is not the sole contributor 
to these conditions, but it is a major one. 


Facts and Fallacies of Human Nature 

If management is to minimize these conflicts and 
other costs of mental illness, it must discard many of 
its outworn and false beliefs about human nature and 
accept more realistic ones. One belief alone is probably 
responsible for the waste of hundreds of millions of 
dollars. This is the almost universal conviction that 
all that is necessary to influence people (including the 
emotionally disturbed) and change their habits and 
attitudes is to show them by logic the error of their 
ways. 

In the arena of value conflicts alone, mankind has 
consistently been his own worst enemy. To persist in 
adhering to a value system which sees man as noble, 
rational and filled with love, to the exclusion of baser 
needs and impulses, is to be totally unrealistic. In- 
dustry’s most common convictions include the beliefs 
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that man is not only perfectible, but that everyone 
(even a Stalin) is basically honest, sincere and well- 
intentioned at heart and that attitudes (and the values 
which they reflect) are susceptible to modification by 
logic or appeals to the individual’s “better nature.” 
It is largely in consequence of these and similar beliefs 
and the acceptance of concomitant values that so much 
of present day personnel, employee relations and in- 
dustrial relations work is so ineffective. 

If management is to cope successfully with problems 
of this character, it must face the additional facts that: 


1. Actually or potentially at least one-fifth of 
their employees are or will be victims to some 
degree of mental disorder, deterioration or 
deficit. 

2. Only in rare instances does the sufferer from 
mental illness or deficiency have any awareness 
that there is anything wrong with him. 

3. Attitudes of people do change, but these 
changes are the result of conditions over which 
it is very difficult, if not impossible, for an out- 
sider to exercise any control. In short, efforts 
to shape attitudes by counseling, admonitions, 
formal training, or public or employee relations 
activities are rarely effective. 

4. Anxiety and insecurity are endemic in America. 

5. Although they are not always aware of it, the 
basic needs of many people who find themselves 
in a business organization, especially a large 
one, are for security, certainty, and a pre- 
dictable future. 


Most important of all, it must be remembered that 
with the exception of some entrepreneur managers of 
growth companies, or the independent professional 
man, nearly all persons who work for wages exhibit to 
some degree the passivity-dependence syndrome. De- 
pendence with its corollary, anxiety, is almost universal 
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in business and industry. Unless the ubiquitousness 
of anxiety is recognized for what it is: The nuclear 
problem of inter-personal relations in business and in- 
dustry, little or no progress can be made. In addition, 
allowance must be made for the fact, as pointed out 
above, that many of the values held by those who are 
grappling with industry’s personnel and industrial 
relations problems are completely naive, innocent and 
lacking in empirical psychiatric substantiation. 


Management Creates the Problem 


If management is to approach its problems of mental 
hygiene constructively, it must accept the fact that 
many of them are of its own (albeit unintentional) 
creation. This is because it has failed to recognize 
most or all of the psychological facts of business 
organization. 

Wrong placement (initially or through promotion) 
may subject the incumbent to intolerable job pressures. 
These can arouse latent mental upsets or exacerbate 
existing ones. Incompetent, weak or incompatible su- 
pervision may have the same effect as poor placement. 
An intolerable (emotionally unhygienic) work environ- 
ment, particularly one with no challenge or opportunity 
for self-realization may also create tensions due to 
frustration, boredom and monotony. Fortunately, most 
people, even some who are mildly ill mentally, have a 
surprising capacity to adapt to jobs for which they are 
not well suited and to supervision which is less than 
competent or compatible. 

The key to the minimization of mental health prob- 
lems in industry is to be found in a pluralistic ap- 
proach to staffing the organization and dealing with 
the employees. All new employees or those considered 
for promotion must be carefully evaluated for: 


1. Technical competence. 
2. “Will-do” qualifications (stability, industry, 
loyalty, self-reliance, ete.). 
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3. Evidence of existing or latent mental as well 
as physical health problems. 
4. Probable compatibility with their superiors. 


All present executive, supervisory and technical em- 
ployees and “problem” cases at the hourly-rated level 
should be similarly carefully appraised using patterned 
merit review techniques. 

The significant thing for management to remember 
is that whenever an employee becomes a “problem,” 
he must be viewed as a “sick” person—not one to be 
admonished or threatened. Probably the worst offense 
committed against employees in industry today is the 
practice of referring the mentally ill for “counseling” 
to well-meaning but technically naive amateurs—e. g., 
supervisors, personnel staff members, the company 
physician who has had no psychiatric training, or the 


clergy. 


Guidelines for Alleviation 


If industry is to cope effectively with the mental 
health problems which confront it, it must face them 
systematically and realistically. The first fact it must 
face is that the employer cannot and should not attempt 
therapy for those of his people who exhibit evidences 
of mental inadequacy or illness. There are several rea- 
sons for this: 


1. The employer has no more responsibility for 
the treatment of the mentally ill than he has 
for the treatment of organic conditions which 
are not work induced. 

2. Many mental illnesses are very refractory and 
stubborn; their treatment is very costly and 
time consuming. 

3. Any effort to treat even mild mental disorders 
by nontechnically trained personnel is extreme- 
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ly dangerous both to the employer and to the 
employee. 


The second fact which management must face is the 
importance of prophylaxis in coping with mental ill- 
ness. Industry can spare itself (and society) a great 

deal of trouble if it will use ordinary common sense 
} in two areas of personnel administration: 


1. Initial selection: Many seriously retarded, mal- 
adjusted, emotionally immature and even seri- 
ously disturbed persons apply for positions. 
While not all are obviously potential “prob- 
lems,” a brief test of intelligence, a review of 
their previous school, service and employment 
records, together with personal or telephone 
checks with previous employers, will almost 
certainly reveal significantly aberrant be- 
havior. Regardless of the applicant’s explana- 

tions and promises to reform, it is what he has 

done in the past which is most significant in 
diagnosing what he will do in the future, i. e., 
the extent to which he is likely to become a 
“problem.” 

2. Proper placement: By this is meant, an effort 
must be made to match the incumbent and the 
job at least to a reasonable degree in terms of 
his skills, his level of intelligence, his cultural 
and educational status, his needs, his motiva- 
tions and life goals and his temperament. Fur- 
thermore, it must be recognized that over-qual- 
ification for a job is as deleterious as 
under-qualification. 

Proper placement is not solely a matter of 
matching the technical and temperamental as- 
pects of incumbent and job: Of equal impor- 
tance is the insurance that superior and sub- 
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ordinate are compatible. To insure compatibil- 
ity, it is essential that the subordinate: 


a. Conform to his superior’s expectations tech- 
nically. 

b. Meet his superior’s expectations socially and 
culturally. 

c. Be acceptable to his superior personally. 

d. Not be so well qualified that he is a threat to 
his superior’s job security. 


The third fact which management must face is the 
employee’s desperate need for security and structure. 
Nothing creates hostility and leads to conflict to a 
greater extent than does anxiety. If the employees feel 
threatened in any way, no matter what their positions 
in the enterprise, their reactions will be either those of 
“fight” or “flight.” Those who are of lower intelligence 
and come from lower socio-economic levels tend to re- 
act more often to the anxieties and other tensions to 
which they are subjected by psychotic breaks (fight 
reactions). The more intelligent and better situated 
economically and socially (who usually include mem- 
bers of middle and top management) are more prone to 
react to their anxieties by developing neuroses (flight 
reactions). Members of management turn their ag- 
gressions inward. They are the ones who develop 
psychogenic disorders (ulcers, allergies, hypochondri- 
asis, over-eating, etc.), take flight into the bottle or 
into compulsive random activity, become chronic wor- 
riers, or manifest other clearly neurotic symptoms. 

The key to these latter conditions is the fact that his 
work assignment is provoking intolerable anxieties in 
him. These usually come as a result of : 


1. The company’s failure to provide him with a 
strong, compatible, superior. 

2. It has failed to structure and define his duties, 
responsibilities and the scope of his authority 
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with the result that he is afloat in a sea of 
ambiguity. 

3. His placement (usually by promotion) on a 
job where he is clearly over his head—and 
knows it. 

4. His placement in a social (work group) en- 

vironment where he is not accepted (he is not 

a member of the in-group). 

The failure of management and his supervisor 

to let him know where he stands and the general 

outlook for the health of the business is not 
good (all of which affect his job and economic 
security). 


or 


Where anxieties and tensions and their resultant 
hostilities have been aroused, they are almost invari- 
ably directed toward management. Most of the labor 
strife which bedevils industry has its roots in manage- 
ment’s failure to note and correct the conditions out- 
lined above. While most labor strife is rationalized 
on economic grounds, its cause is merely economic or 
the result of poor working conditions. 

The fourth and most important fact for management 
to recognize is the fact that the “problem” employee 
now on the job is often either mentally deficient or ill. 
In consequence, the sufferer is not to be blamed, ad- 
monished or threatened. Instead, he must be studied 
and a systematic effort made to get at the causes of 
his trouble; not by involved psychiatric analysis but 
by [a review of the employee’s behavior. ] 


Remedial Steps 


If this review indicates that something is seriously 
amiss, the first remedial step is to obtain complete and 
detailed information about his case from his superiors, 
his associates and others who are familiar with the 
total situation. Next, the individual is encouraged to 
tell his story and present his problems at whatever 
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length he desires. If indicated, psychological tests and 
a physical examination should be made. If there is 
reason to do so, the employee’s home should be visited 
and his family invited to present their version of his 
problems. When these data are collated, it should not 
be too difficult, on a common sense basis, to determine 
the extent to which the roots of the trouble lie in: 


1. Mental deficit. 

2. Physical illness or defect. 

3. Job misplacement. 

4. Emotional maladjustment or mental illness. 


Ideally, a clinical psychologist or psychiatrist should 
be called in to evaluate the data and make a diagnosis 
and prognosis and prescribe the handling to be given 
the employee. In practice, in the entire U. 8S. there are 
currently no more than one dozen practicing industrial 
psychiatrists. Relatively few industrial physicians are 
trained and oriented in clinical psychological or psy- 
chiatric theory. At least 90 per cent of the sufferers 
from mental deficit, epilepsy, senility, emotional mal- 
adjustment and mental illness will be dependent upon 
largely untrained and psychologically and psychiatri- 
cally unsophisticated personnel to deal with their needs 
and problems. It is for this reason that the outlook 
for any substantial improvement in the problem and 
costs of mental illness and related conditions in in- 
dustry in the foreseeable future is dim. 

About all that can be accomplished is to give mem- 
bers of top management and those engaged in per- 
sonnel and industrial relations work insight into the 
principal facets of the problem and a recognition of the 
fallaciousness and futility of : 


1. Attempts to change people to facilitate their 
adaptation to their jobs (by admonition, “coun- 
seling” or other than skill training). 

2. Attempts to alter employee value systems. 
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Attempts to “reason with” and thereby influ- 
ence the mentally deficient, the senile or the 
mentally disturbed. 


The greatest hope and the first step must lie in 
prophylaxis. This includes: 


1. 
2. 
3. 


Careful selection. 

Thoughtful placement. 

The provision of sufficient job structure and 
strong, sympathetic and supportive supervision 
to keep the employees’ anxieties at a minimum. 
Insurance that there is a reasonable degree 
of homogeneity of values among employees at 
all levels to insure social cohesiveness and a 
minimal degree of conflict among employees 
and employee groups. 

Provision of a psychologically hygienic job en- 
vironment, i. e., one which offers: 


a. Tolerable working conditions. 

b. Acceptable security on the job (here a union 
may make a very valuable contribution). 

ce. Outlets for grievances and frustrations 

(here also a union may be useful). 

Adequate challenge. 

Recognition for superior performance. 

Periodic reviews of the employees’ job per- 

formance. 

Information at intervals about the com- 

pany’s business outlook (thus allaying anxi- 

eties about job security). 


rho 2 
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The major portion of the “problem” cases which 
plague business and industry are not those whose 
sources are organic. It is estimated that at least 80 
per cent of the conditions which cause employees to 
become “problems” are functional disorders. This pro- 
vides a clue to a means for the reduction of much 


maladjustment and internal conflict in industry. 
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Help via Tranquilizers 

A promising key to the handling of many “problem” 
cases may lie in chemotherapy; specifically, in the 
wider and more systematic use of tranquilizers. 

On the assumption that the majority, if not nearly 
all of the functional mental illnesses which afflict em- 
ployees, are in part or wholly symptomatic of anxiety, 
it is reasonable to expect that tranquilizers might well 
have a favorable therapeutic effect on these cases. 
They are, in all probability, already having some effect. 
It is only because no controlled studies of their influ- 
ence have been made that there is no general awareness 
of the magnitude of their potential contribution. 

It is almost certain that tranquilizers will have a 
beneficial effect in many emotionally toned relation- 
ships. For example, if both parties to a labor negotia- 
tion session (normally fraught with marked anxieties 
and corollary hostilities on both sides) had received 
a supply of tranquilizers in advance of the meeting, 
it is probable that the result would be an expedited 
and more rational settlement of such differences as 
might arise. 

I do not recommend that tranquilizers be made as 
available to employees as salt tablets. They should be 
dispensed only by the company medical department 
or another qualified physician. 

While their widespread use as prophylactics to les- 
sen the impact of mental disorder in industry will 
doubtless be resisted, and there may be some potential- 
ly troublesome side effects (drowsiness, etc.), their 
judicious use should, nevertheless, bring about more 
good than harm. 


Conclusion 

Mental illness in the aggregate and in industry in 
particular constitutes one of society’s most costly and 
universally devastating problems. Because of its pe- 
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culiar nature (its tendency to warp and distort men’s 
perception and awareness of the problem itself), prog- 
ress in coping with it has been slow, particularly as it 
relates to industry. Nor is it likely that there will be 
any sudden and dramatic break through in the fore- 
seeable future. 

Taking everything into account, the greatest hope for 
improvement appears to lie in education. Members of 
management and the working population can gain in- 
sights which will have prophylactic if not directly 
therapeutic value. In the meantime, the wider the 
dissemination of an awareness of the nature and causes 
of mental illnesses and their symptomology, the more 
rapid will be the progress toward the conquering of 
this, one of the worst, albeit unrecognized, scourges 
faced by mankind. 


















The Development and Current Status 
of the Law Pertaining to Hiring Hall 


Arrangements * 





The Supreme Court, the National Labor Relations 
Board and the United States Congress have each recog- 
nized the value of nondiscriminatory union-operated 
hiring halls, particularly in the construction industry 
and the maritime service. The problems, issues and 
diversity of decisions concerning hiring halls have, 
therefore, revolved around their discriminatory nature 
and implementation. Hiring hall arrangements have 
traditionally taken a variety of forms. Regardless of 
the form employed, however, the Board has consistent- 
ly attempted to regulate only referral systems that 
are exclusive. Thus, in the absence of an exclusive 
hiring arrangement, a union is free to refer or not to 
refer applicants for any reason. 


I. THE LAW PRIOR TO THE LOCAL 357 DECISION 


Prior to December 14, 1957, the Board employed a 
case-by-case approach to hiring hall arrangements 
which were ostensibly nondiscriminatory. No standard 
formula for these arrangements was prescribed and 
violations were found only where there was actual 
discrimination in the application of a referral system. 

With the issuance of its decision in Mountain Pac. 
Chapter of the Associated Gen. Contractors, and by its 





* Condensed from an article by Stuart Rothman, published in 
48 Virginia Law Review 871-882 (June 1962) and printed with 
permission from Virginia Law Review Association. Business ad- 
dress: Virginia Law Review Association, Clark Memorial Hall, 
University of Virginia, Charlottesville, Va. Single copy price 
$2.50. 
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subsequent opinion therein (March 27, 1958) the Board 
departed from its prior approach regarding hiring 
hall arrangements which were not discriminatory on 
their fact and embarked upon a per se approach where- 
by such arrangements would be lawful only if they 
explicitly provided [three safeguards]. In arriving at 
this decision the Board felt that the mandatory in- 
corporation of these provisions in a referral agreement 
would negate the inherent and unlawful encourage- 
ment of union membership that stems from unfettered 
union control over the hiring process, and at the 
same time allow the retention of hiring halls with their 
attendant benefits to both employers and employees. 
The Board specifically pointed out, however, that the 
meeting of these three qualifications only made a hir- 
ing arrangement lawful on its face and thus, dis- 
criminatory conduct in its application would still con- 
stitute a violation of the act. 

The court of appeals for the Ninth Cireuit denied 
the Board’s application for enforcement of the Moun- 
tain Pacific case and remanded it to the Board for 
further consideration. In substance the court held that 
the Board could not find illegal as a matter of law, 
a hiring clause which does not by its terms give job 
preference to union members, absent evidence that 
preference has in fact been given. Upon reconsidera- 
tion, the Board again found violations, but in accord 
with the remand, it based its findings upon actual 
discrimination. 

Notwithstanding the Ninth Circuit’s refusal to en- 
force the original Mountain Pacific decision, the Board 
thereafter continued to adhere to that decision. Thus, 
it found violations where unions refused to refer ap- 
plicants for employment and employers declined to 
hire them without such referrals, solely on the basis 
that the referral was required by a contract not con- 
taining the Mountain Pacific standards. This line of 
decisions was followed by the Board until April 17, 
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1961, at which time the Supreme Court handed down 
its decision in Local 357, Teamsters Union v. NLRB. 


Il. THE LAW AFTER THE LOCAL 357 DECISION 


In the Local 357 case, the union and the employer 
were parties to a collective bargaining agreement which 
contained an exclusive hiring hall provision covering 
casual employees. That provision stated, inter alia, 
that such employees would be hired on a seniority basis 
in the industry and that seniority ratings of employees 
would begin with a minimum of three months service 
in the industry regardless of whether such employees 
were or were not members of the union. One union 
member, [who] obtained work as a casual employee of 
the respondent employer without being dispatched 
by the union, was [later] discharged by the employer 
upon the complaint of the union that he had not been 
referred through the hiring hall. On the basis of these 
facts, the Board held that, since none of the Mountain 
Pacific safeguards were contained in the contract, the 
employer had violated sections 8(a)(3) and (1) and 
the union had violated sections 8(b)(2) and (1)(A) 
of the act by giving effect to the hiring provision of the 
agreement. 

In reversing the Board’s holding, the Supreme Court 
considered the Mountain Pacific per se doctrine and 
reasoned that, while the existence of discrimination 
may at times be inferred, it cannot be inferred from 
the face of an instrument which specifically provides 
that there will be no discrimination based on union 
membership. Noting that the agreement in the case 
contained a protective clause and that there was no 
evidence of an unlawful application, the Court went 
on to state that it could not be assumed that a union 
conducts its operations in violation of the law or that 
the parties to a contract do not intend to adhere to 
its express language. The Court held that the Board 
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was confined to determining whether discrimination 
had in fact been practiced. 

In following and interpreting the decision and ra- 
tionale of Local 357, the Board has held that a hiring 
hall arrangement cannot be found unlawful solely be- 
cause it fails to include the Mountain Pacific safe- 
guards; that, in order to establish violation, the hiring 
agreement must be discriminatory on its face or there 
must be evidence of discrimination within the meaning 
of section 8(a)(3); that the discharge of employees 
solely because they circumvented a lawful referral 
system is not violative of the act; and that the failure 
to refer applicants for nondiscriminatory reasons is 
not unlawful even if it occurs under an illegal hiring 
hall arrangement. 


III. EVIDENCE REQUIRED FOR FINDING VIOLATIONS 
UNDER THE PRESENT STATE OF THE LAW 


From the preceding analysis it is apparent that an 
exclusive hiring hall arrangement, nondiscriminatory 
on its face, will be held unlawful only upon proof of 
actual discrimination in its application and not upon 
the basis of any per se doctrine. Just what set of facts 
will be sufficient to carry this burden of proof cannot, 
of course, be delineated as such, because the Board’s 
approach is once again on a case-by-case method and 
each case will necessarily turn upon its own particular 
facts and circumstances. 

One case in which the facts were held to be insuffi- 
cient to establish actual discrimination is Local 106, 
United Bhd. of Carpenters. The Board concluded that 
no violation existed within the framework of Local 357, 
since there was no evidence to show that the local 
discriminated against the charging parties. The Board 
noted that the three workers were eligible to “clear 
back” into that local (one of them did so), that non- 
members had been placed on the union’s referral list, 
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and that these particular individuals were denied the 
jobs solely because they circumvented the requirement 
that new employees be hired through the union hall. 

In Petersen Constr. Corp., the Board refused to find 
a violation in the application of an exclusive hiring hall 
agreement, where an employee was hired directly by 
an employer but was subsequently discharged because 
he was unsuccessful in securing a referral from the 
union which required his membership before it would 
place his name on the referral list. The Board found 
that this latter requirement violated sections 8(b) (1) 
(A) and (2) of the act, but that even if the employee 
had become a union member and the union had placed 
him on the referral list, he still would not have been 
referred because many others preceded him on the 
waiting list. Therefore, the Board concluded that the 
charging party had brought about his own discharge 
by circumventing the regular referral process and 
the fact that he was not a union member was not an 
operative factor in his discharge. 

A similar result was reached by Pan Atl. S. S. Co., 
where the employer had an exclusive hiring hall con- 
tract with the union under which preference was given 
to union members. Although it found that this agree- 
ment was clearly unlawful, the Board noted that the 
system was not rigidly administered, and that some- 
times nonunion men also got jobs. When the charg- 
ing party, a union member, applied for employment 
he was passed over, but among those hired were two 
nonunion workers. The Board concluded that, on the 
day in question, the referral system was operated in a 
nondiscriminatory manner and that the failure to refer 
the charging party was not caused by any discrimina- 
tory factors but solely by the unavailability of a suffi- 
cient number of jobs for all the applicants. In this 
type of case, therefore, the agreement, but not its 
operation, violates the act; and, the remedy is merely 
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an order to cease and desist from giving effect to the 
unlawful arrangement without the customary rein- 
statement or backpay provision for applicants whose 
failure to be referred was not related to the discrimina- 
tory aspect of the agreement. 

In Southern Stevedoring and Contracting Co., the 
Board found discrimination and thus a violation. After 
concluding that the agreement was lawful, even with- 
out the Mountain Pacific safeguards, the Board held 
that there was discrimination by both the employer and 
the ILA unions in its application since the district 
officer’s instructions were tantamount to a demand for 
a closed shop and the nature of the “shapeup” indi- 
cated that the company had yielded to this demand. 

The Board found another violation in this case aris- 
ing from the language of a seniority resolution passed 
by an ILA local as an amendment to its constitution. 
However, no violation was found to exist on the part 
of the employers inasmuch as there was no evidence 
to show that they were aware of or had agreed to these 
seniority provisions or any discrimination against 
applicants pursuant to their application. This holding 
appears to be a departure from prior decisions of the 
Board which held that where an employer has dele- 
gated the hiring authority to a union, he “is in pari 
delicto, and is as responsible as the union for any 
deviation from the nondiscriminatory hiring-hall pro- 
cedure,” solely on the basis of being a party to such 
arrangement and even in the absence of proof that he 
had knowledge of the union’s discriminatory practices. 

The case of Local 841, Int’] Union of Operating 
Eng’rs, involved a situation where a union lost the 
protection of a normally valid defense because of the 
totality of its conduct and the surrounding circum- 
stances. The case shows that a union with an exclu- 
sive hiring hall contract may not for discriminatory 
reasons deliberately mislead a prospective employee 


21 





































INDUSTRIAL RELATIONS DIGEST 





into believing that he is ineligible for referral and then 
rely on the applicant’s failure to follow the steps neces- 
sary for referral. 


IV. CONCLUSION 


While the precise limits of the proof necessary to 
establish violations in exclusive hiring hall situations 
can be determined only after considerably more deci- 
sions have issued implementing the Supreme Court’s 
Local 357 opinion, the following general conclusions 
may be ventured at this time. 

1. Contracts and hiring arrangements will be found 
unlawful only if they actually call for a closed shop, 
or for preferential hiring, but not solely on the basis 
of a lack of safeguards of the Mountain Pacific type. 

2. If an employer refuses to employ an applicant 
or discharges an employee due to his union member- 
ship or nonmembership or other protected activities, 
such action is still illegal. Also, a union violates the 
act if, on the basis of such reasons, it refuses to refer 
an applicant under an exclusive hiring hall agreement 
or causes or attempts to cause an employee’s discharge. 

3. The refusal to refer or employ an applicant, or 
the discharge or attempted discharge of an employee 
is not unlawful merely because it is due to the enforce- 
ment of an exclusive hiring hall arrangement which 
the applicant or employee has circumvented or is seek- 
ing to circumvent. 

4. This is true even in situations where an illegal 
contract exists or where the union maintains dis- 
criminatory conditions for registration on its referral 
list, so long as the refusal to refer or hire or the 
discharge or attempted discharge is not in itself dis- 
criminatory in the sense that the illegality in the con- 
tract or the discriminatory refusal to register an appli- 
cant is an operative factor of the refusal to refer or 
employ him or of his discharge or attempted discharge. 
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5. However, an employee’s noncompliance with 
legal referral provisions is not a valid union defense 
to discrimination charges where a union, for dis- 
criminatory reasons, deliberately misleads him into 
believing that he is not eligible for referral and is 
therefore the cause of his noncompliance with the 
referral requirement. 








Reflections on the Legal Nature and 
Enforceability of Seniority Rights * 


I. INTRODUCTION 


Recent court decisions, involving claims that senior- 
ity provisions in a collective bargaining agreement are 
effective beyond the life of the agreement and are ap- 
plicable to a different geographical location than the 
one specifically designated in the agreement, have 
aroused widespread interest and sharply conflicting 
reactions. 

Are seniority rights gradually acquiring a legal 
status of their own, such that they will be enforced 
even after the expiration of the agreements which gave 
them being and extended to new units or locations not 
originally contemplated by the parties? Or is it not 
possible to analyze the problems raised in the recent 
decisions in terms of the law generally applicable to 
the construction and enforcement of collective agree- 
ments? In order to answer these questions we must 
first inquire into the nature and purposes of seniority. 


II. THE NATURE OF SENIORITY RIGHTS 


Neither by law nor by custom has seniority become 
an essential ingredient of the employment relationship. 
It is the product of collective bargaining; it owes its 
very existence to the collective agreement. 





* Condensed from an article by Benjamin Aaron, published in 
75 Harvard Law Review 1532-1564 (June 1962), © 1962 by the 
Harvard Law Review Association and printed with permission 
from Harvard Law Review. Business address: The Harvard Law 
Review Association, Gannett House, Cambridge 38, Mass. Single 
copy price $1.50. 
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Seniority provisions assume an almost infinite varie- 
ty and are constantly being altered and reinterpreted 
to meet changing or unforeseen situations. For the 
purposes of this discussion it is sufficient to note that 
every seniority provision reduces, to a greater or lesser 
degree, the employer’s control over the work force and 
compels the union to participate to a corresponding 
degree in the administration of the system of employ- 
ment preferences which pits the interests of each 
worker against those of all the others. 

Seniority affects the economic security of the in- 
dividual employee covered by its terms. The role of the 
union in negotiating a seniority system thus becomes 
a matter of key importance to the membership. 

That portion of the union’s power over employee job 
security which stems from its roles as negotiator and 
administrator of seniority provisions in collective 
agreements has been greatly enhanced by judicial deci- 
sions. In negotiating seniority provisions, the union is 
permitted a considerable latitude of discretion. Sub- 
ject only to the requirement of good faith, it may 
propose or agree to changes in existing seniority rights 
that are adverse and detrimental to the interests of 
some of the employees affected. The same generally 
is true in respect to administration of the seniority 
system. 

An employee’s right to vacation, severance, or retire- 
ment pay is predicated upon past performance of a 
specified duration, which is regarded as acceptance of 
and consideration for the employer’s promise to pay 
the prescribed benefits. Those benefits, or the formula 
by which they are to be determined, are spelled out in 
the unilateral promise or bilateral agreement. They 
are expressed in terms of money, and can be accurately 
calculated down to the last cent. Moreover, the rights 
to these benefits, once they have been earned, are 
treated as property which may be lawfully claimed by 
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the heirs or designated beneficiaries of the employees 
who acquired them. 

None of these benefits supports the argument by 
analogy that seniority achieves a status that is inde- 
pendent and survives the termination of the agreement 
which creates it. Seniority is absolutely dependent up- 
on the existence of an employment relationship. The 
value of a terminated seniority right cannot be con- 
verted into money except in an arbitrary way, for the 
employment preferences which the right represents 
are constantly changing. If the employer goes out of 
business, the employee with the most seniority is no 
better off than the one with the least, and neither is 
entitled by his seniority to a money indemnity for the 
loss of his job. 

Nor can the nature of seniority be changed by calling 
it a “property right,” however one conceives of “prop- 
erty.” An employee has no power of disposition over 
his bundle of beneficial employment preferences except 
the power to relinquish them; he may not sell or assign 
them, give them to any person he chooses, or negotiate 
individually with his employer for changes advan- 
tageous to himself. His rights are created and nour- 
ished by the collective agreement; when it lapses or is 
changed, they expire or are changed accordingly. 

How then, in the absence of statutory command, do 
seniority rights ever become vested? If we use the 
term “vested” in the sense in which it is applied to 
pension benefits, the answer is never; for seniority 
rights, unless protected by statute, are always subject 
to the union’s power to change them. 

When seniority rights are created by a collective 
agreement that has been unilaterally terminated by the 
employer, their survival normally depends upon 
whether the termination was lawful. This rule must 
be tempered, of course, by considerations of equity 
and common sense. Thus, if an employer lawfully 
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terminated a collective agreement with a union and 
after an intervening period of a few weeks entered into 
a new agreement which was not retroactive to the 
termination of the old one, but which covered the same 
unit and the same employees, it would be unrealistic 
and unfair to assert that the seniority rights of the 
employees had lapsed during the intervening period. 

Seniority rights also can be designed to protect em- 
ployees against the loss of their employment prefer- 
ences under specific anticipated contingencies. Provi- 
sions covering such subjects as interplant transfers, 
mergers, or acquisitions of new facilities are not un- 
common. In the absence of specific language in the 
collective agreement to the contrary, however, the rule 
has always been—as stated in the leading case of 
System Fed’n 59 v. Louisiana & Ark. Ry.—that with 
reference to seniority, “collective bargaining agree- 
ments do not create a permanent status, give an in- 
definite tenure, or extend rights created and arising 
under the contract beyond its life, when it has been 
terminated in accordance with its provisions.” 

The remainder of this article will be devoted to an 
analysis—within the conceptual framework developed 
in the preceding section—of the recent seniority cases 
referred to at the outset. 


III. THE RECENT CASES 


A. Zdanok v. Glidden Co. 


From 1929 until November 30, 1957, the Glidden 
Company, Durkee Famous Foods Division, operated 
a plant at Elmhurst, New York. Beginning in 1949, 
the company entered into a series of two-year col- 
lective agreements with General Warehousemen’s 
Union, Local 852, affiliated with the International 
Brotherhood of Teamsters. The last of these agree- 
ments terminated November 30, 1957. 
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On May 16, 1957, the company notified all employees 
at the Elmhurst plant that operations there would 
cease within several months. On September 16, the 
company gave written notice to the union of its in- 
tention to terminate the collective agreement at its 
expiration date, November 30, 1957. After September 
16, production at Elmhurst was gradually reduced, and 
the company began to move its machinery and equip- 
ment from Elmhurst to a new plant in Bethlehem, 
Pennsylvania. The union served notice on the New 
York State Mediation Board of its desire to arbitrate 
a number of issues arising out of the company’s con- 
templated abandonment of the Elmhurst plant. 

The company moved to stay arbitration on the 
ground that none of the issues submitted by the union 
arose out of or involved “the interpretation and ap- 
plication of the specific terms” of the agreement. The 
trial judge agreed. 

In 1958 several former employees at the Elmhurst 
plant brought an action in the New York state court 
for damages against the company for alleged breach 
of the collective agreement. The company success- 
fully petitioned to have the action removed to the 
federal district court on the basis of diversity of 
citizenship. The case went to trial, both parties agree- 
ing to waive a jury in respect to the issue of the com- 
pany’s liability. 

The plaintiffs contended that the collective agree- 
ment included an implied condition that the seniority 
rights therein provided would survive the termina- 
tion of the agreement, and further, that by refusing to 
offer them employment with accrued seniority at the 
Bethlehem plant the company had also unlawfully 
deprived them of their interest in pension, welfare, 
and insurance benefits provided for in the expired 
collective agreement. In addition, the plaintiffs em- 
phasized that their employment had been terminated 
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prior to the expiration of the agreement, and that their 
discharges should therefore be regarded as layoffs due 
to curtailment of production, which would entitle them 
to re-employment rights when work recommenced at 
the Bethlehem plant. 

The company’s response was that the parties never 
had bargained for transferable seniority rights, and 
that there was no foundation for the contention that 
such rights were designed to outlive the life of either 
the plant or the collective agreement. 

The court did not consider it necessary to meet 
the plaintiffs’ argument head-on. In order to recover, 
the plaintiffs would have to show “that the governing 
seniority system gave them the right to ‘follow their 
work’ to the new plant.” In respect to this issue the 
court concluded that the plaintiffs had failed to make 
a case. The seniority article of the agreement did 
not expressly provide for the unlimited geographic 
scope of its application. The record disclosed a prior 
instance of discontinuance of an operation at the Elm- 
hurst plant and its transfer to another plant without 
any formal objection from the union. 

Plaintiffs appealed to the Court of Appeals for the 
Second Cireuit. By a vote of two to one, the appellate 
court reversed the judgment below. Judge Madden 
wrote the majority opinion; Judge Lumbard dissented. 

Judge Madden dismissed as “not supportable” the 
“bold and uncompromising” position of the company 
that the seniority rights conferred by the collective 
agreement did not survive its termination. He char- 
acterized these seniority rights as “unemployment in- 
surance,” which he compared to the retirement bene- 
fits provided by the agreement. 

The majority had no difficulty in reaching the con- 
clusion that if the company had continued to operate 
the Elmhurst plant without renewing the collective 
agreement, or had reopened it after it had been closed 
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for a time, “the employees would have been entitled to 
re-employment, with seniority.” The only remaining 
question, therefore, was whether the unit to which the 
re-employment rights attached extended beyond the 
Elmhurst plant. Judge Madden concluded that the 
narrow geographical description in the preamble to 
the collective agreement could not be regarded as 
setting fixed boundaries to the scope of the agreement. 
What if the plant were moved only a few blocks or a 
few miles away, he asked; should a “mere change in 
physical location” produce “so catastrophic a conse- 
quence” as the upsetting of “an entire structure of 
valuable legal rights”? 

Moreover, Judge Madden pointed out, the company 
would be put to no expense or embarrassment by 
adopting “the more rational, not to say humane,” con- 
struction of its agreement. 

For these and the foregoing reasons, the majority 
held that the company’s refusal to recognize the plain- 
tiffs’ rights to employment with full seniority at the 
Bethlehem plant was a breach of contract for which 
the plaintiffs were entitled to recover damages. 

Zdanok v. Glidden Co. presents two interesting pro- 
cedural problems which have a direct bearing on the 
merits of the controversy over the seniority provisions 
of the collective agreement. The first problem con- 
cerns the standing of the individual plaintiffs to sue. 
Were the rights which they sought to enforce “unique- 
ly personal,” or was the grievance really “owned” 
by the union, or did the individual plaintiffs and the 
union stand in some other kind of relationship in 
respect to the seniority provisions of the collective 
agreement? The second problem concerns the applica- 
ble substantive law. Did the parties correctly assume 
that New York state law was applicable, or should fed- 
eral law have governed; and in any case, was there a 
difference between federal and New York law in re- 
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spect to the issues involved? The answers to all of 
these questions depend in part upon which of several 
different theories of the legal nature of the collective 
agreement is adopted. 

Jurisdictional problems aside, the decision of the 
court of appeals in Zdanok v. Glidden Co. seems wrong 
in its reasoning, if not in its conclusion. Judge 
Madden’s reference to the plaintiffs’ seniority rights 
as “unemployment insurance” is especially unfortu- 
nate, since it beclouds the true nature of the problem 
by reference to the singularly inapposite concept of 
cash indemnity. Similarly, his emphasis upon the 
frustration of the plaintiffs’ “reasonable expectations” 
in respect to continuing employment opportunities, 
although evidencing a laudable humanitarianism, is 
not helpful. Reasonable expectations of groups of 
employees for continued employment or for retirement 
benefits are frequently frustrated either by agree- 
ments between their employers and bargaining repre- 
sentatives or by the occurrence of events, such as 
business failures or terminations, over which they have 
no control. 

Judge Madden’s principal error, however, was to 
assume that the plaintiffs’ seniority rights had 
“vested.” From this unsound premise he derived two 
equally faulty conclusions. It seems quite clear that 
the plaintiffs’ seniority rights did not and could not 
become “vested” in the manner indicated by Judge 
Madden. Therefore, the plaintiffs would not neces- 
sarily have been entitled to re-employment with 
seniority had the company either continued to operate 
the plant without a contract or reopened it after a 
lapse of time. Moreover, once it is conceded that there 
was no vesting of seniority rights, the change in the 
physical location of the plant does indeed become a 
matter of “vital significance,” especially in view of 
the union’s failure to protest the prior discontinuance 
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of an operation at Elmhurst and its transfer to another 
plant. 

The issue is one over which reasonable men might 
well disagree. That being so, the initial decision by the 
New York Supreme Court that the dispute was not 
arbitrable under the collective agreement also seems 
wrong. If the same case were to arise today, the 
applicable law would be the federal law enunciated 
by the United States Supreme Court in the “arbitra- 
tion trilogy,” and on these facts doubts would prob- 
ably have to be resolved in favor of arbitrability. 


B. Oddie v. Ross Gear & Tool Co. 


Since about 1940, Local 80, UAW, AFL-CIO, has 
been the exclusive bargaining representative of a 
group of employees in a plant in Detroit which was 
originally owned and operated by the Gemmer Manu- 
facturing Company. During the term of the 1955-58 
agreement, Gemmer was acquired by the Ross Gear 
and Tool Company, an Indiana corporation. On May 
22, 1961, Ross announced its decision to terminate 
operations at the Gemmer Division and to transfer 
those operations, together with all necessary equip- 
ment, to the Tennessee Division, commencing July 
1, 1961. All production at the Detroit plant was to be 
concluded on or about September 2, 1961. The col- 
lective agreement then in effect at the Gemmer Divi- 
sion had been negotiated in 1958 and was due to expire 
on October 1, 1961. 

Sometime between May and July, 1961, the plain- 
tiffs, employees of the Gemmer Division, brought an 
action in federal district court on behalf of themselves 
and others similarly situated for a declaration of 
rights, temporary injunctive relief, and money dam- 
ages. The court reached the following conclusions: 


1. That the collective bargaining agreement 
grants the employees certain benefits and rights 
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that become “vested” in the sense that they cannot 
be unilaterally denied without their consent or 
other agreed means, such as the right to discharge. 

2. That these rights extend beyond the time 
limitations of the collective bargaining agreement. 

3. That these rights apply to a “plant” regard- 
less of physical location under this contract and 
previous contracts. 

4, That these rights include, among other 
things, seniority rights for the purpose of rehiring 
after layoff, which could go beyond an anniversary 
date as provided in the agreement. 


By way of relief the court declared that the company 
“has an obligation and duty to rehire on the basis 
of seniority those employees laid off in Detroit when 
that plant’s operations are removed to Lebanon, 
Tennessee.” 

The decision in the Oddie case is based upon and 
closely follows the decision and reasoning of Zdanok 
v. Glidden Co., but the two cases are distinguishable 
on their facts. In Zdanok the company’s good faith 
was conceded; in Oddie, removal of operations from 
Detroit to Lebanon while the collective agreement 
covering the Gemmer Division was still in effect per- 
mitted an inference that the company was seeking to 
evade its contractual obligations. The court in the 
Oddie case seemed indifferent to this distinction, how- 
ever, and there is nothing in its opinion to suggest 
that either the company’s motive or the timing of its 
action had any particular bearing on the decision. 
Had it considered the possibility that the company’s 
action constituted an unfair labor practice, the court 
might have decided that it lacked jurisdiction over the 
controversy, thus requiring the plaintiffs to seek their 
remedy with the NLRB. At the very least, the court 
could have predicated its decision on a breach of the 
collective agreement by the company. Regrettably, it 
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took an erroneous view of the plaintiffs’ seniority 
rights, based on Zdanok v. Glidden Co., which gave 
them a status independent of the agreement and made 
the question of contract violation irrelevant. 


C. Fried v. Glenn Elec. Heater Corp. 


On January 30, 1961, the Glenn Electric Heater 
Corporation, a New Jersey corporation, entered into 
a collective agreement with Local 472, International 
Union of Electrical Workers, covering employees in the 
company’s plant in Newark, New Jersey. 

At the end of May 1961 the company notified its 
employees and the union that it would discontinue 
all manufacturing operations not later than October 
1, 1961. Employees were told that most of them would 
be employed until late in September, but that in any 
event, all would receive four weeks’ notice of dismissal. 

The union obtained information indicating that the 
company was planning to open a new plant in Erie, 
Pennsylvania. It immediately sought to negotiate spe- 
cific transfer rights for the Newark employees, as well 
as severance pay for those who could not be moved 
from Newark to Erie. The union also asked to be 
recognized as bargaining representative at the Erie 
plant. No agreement was reached between the parties 
on any of these matters. 

The company notified the employees on September 
25, 1961, that all of them would probably be perma- 
nently laid off on October 6, 1961, that accrued sick 
leave and vacation pay would be paid after all com- 
pany equipment had been returned, and that employees 
desiring employment in Erie should see a designated 
person by October 1. Two days later the company ad- 
vised the union by letter that the existing collective 
agreement would not carry over to the Erie plant 
because there had been a change of ownership, man- 
agement, personnel, and location of business, and that 
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the issue of union representation would have to be 
decided by the Erie employees. The letter concluded 
with the statement that the seniority rights of any 
Newark employees who might be rehired at Erie could 
not be retained. 

The union and several individual employees then 
brought an action in the federal district court in New 
Jersey for declaratory and injunctive relief. 

After granting an order to show cause why pre- 
liminary injunctive relief should not be granted, the 
court on October 6, 1961, issued a temporary restrain- 
ing order. One week later it vacated the order, but 
held that the plaintiffs’ complaint presented a jus- 
ticiable controversy susceptible of equitable relief. 
The issues adjudicated by the court were thus entirely 
procedural; but as already indicated, the importance 
of procedural issues on the outcome of the controversy 
is sufficiently great to warrant an analysis of the 
court’s opinion. 

The court declared that jurisdiction of the union’s 
action could be derived from section 301 of the LMRA, 
but expressly reserved the question whether the dis- 
pute should be submitted to arbitration. The court 
next considered whether the case involved a justiciable 
controversy and decided that it did. 

Finally, after noting that no answer to the complaint 
had yet been filed, the court stated that the issues of 
fact could not be resolved without a plenary trial. 
It further observed that the propriety of injunctive 
relief would depend upon the employer’s motive in 
removing his operations from Newark to Erie. If the 
removal were found to be motivated by a desire to 
evade contractual obligations, injunctive relief might 
be in order; but if the company had acted in good 
faith, the sole remedy, if any, to which the plaintiffs 
might be entitled would be damages for breach of 
contract. 
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From almost every standpoint the court’s approach 
to the problems raised in this case is superior to that 
followed in the Oddie case. It is all the more unfor- 
tunate, therefore, that the court should have referred 
in the final paragraph of its opinion to “enforceable 
vested rights created by the terms of the union con- 
tract.” The word “vested” is superfluous, as well 
as inexact, and beclouds an otherwise clear and correct 
statement of the respective rights of the parties. 


IV. CONCLUSION 


It is interesting to speculate on what would happen 
if seniority rights were to acquire generally the status 
they seem to have been accorded in the [Zdanok and 
Oddie] cases. 

Mobility of capital, no less than mobility of labor, 
is a necessary condition of an expanding economy. 
If, then, we assume a lawful move made solely for 
business reasons, how much is gained by insisting that 
those workers formerly employed at the old plant 
be guaranteed jobs at the new one? The answer 
would seem to be that very little, if anything, would be 
gained, and much would be lost. As for the employees, 
the number who would take advantage of their right 
to “follow the work” is uncertain. Experience indi- 
cates that many would not, especially if this necessi- 
tated pulling up stakes and moving to a new and 
perhaps distant community. Finally, the gain to the 
union would be even more problematical. It is highly 
unlikely that enough employees would move with the 
plant to ensure the union’s continued status as ex- 
clusive bargaining representative. The union would, 
in most cases, be compelled to conduct an organizing 
campaign and probably also would have to establish 
its representation claims in a new election. Unions 
would be better off to negotiate for severance pay, 
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retraining allowances, or similar arrangements for the 
benefit of the dismissed employees, and to let the 
plant move without additional restrictions. 

Within not too many years, however, the problem 
we have been considering is likely to be one of his- 
torical interest only. The very concept of seniority 
is doomed to extinction, because the economic system 
upon which it is based is even now in the process of 
fundamental and irrevocable change. 

The rapidity of technological change strongly sug- 
gests that the average employee in the immediate 
future will have to change jobs at least several times 
during his working life. Length of service in a given 
job thus will become increasingly meaningless as a 
criterion for employment preference. Moreover, in the 
next stage of our predictable development most of 
what constitutes “work” today will be performed by 
machine. Obviously, seniority has no relevance in such 
a society. 
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Individual Rights in Collective 
Agreements and Arbitration * 


Collective bargaining is a system of industrial gov- 
ernment in which governing power is shared by two 
collective entities—union and management. This sys- 
tem of industrial government, although essentially 
private, is not wholly autonomus. Its very existence 
is encouraged and protected by the labor relations 
acts which define the status of the collective parties, 
prescribe the area of shared control, and compel ad- 
herence to private lawmaking procedures. The free- 
dom to agree, however, is not absolute, for there is a 
competing concern for the rights of individual em- 
ployees who are governed by the collective agreement. 

This problem of accommodating collective interests 
and individual rights extends beyond the making of 
the collective agreement to its administration. In the 
five years since Textile Workers v. Lincoln Mills, the 
federal courts have been engaged in fashioning a body 
of substantive law for the interpretation and enforce- 
ment of collective agreements. Their attention has 
thus far been focused exclusively on the rights and 
duties of the collective parties to each other. 

If the radiations of section 301 ultimately reach 
individual rights under the collective agreement—and 
for reasons given later, this seems inevitable—the 
task of working out an accommodation of collective 





* Condensed from an article by Clyde W. Summers, published 
in 37 New York University Law Review 362-410 (May 1962) and 
printed with permission from New York University Law Review. 
Business address: New York University Law Review, Vanderbilt 
Hall, Washington Square South, New York 3, New York. Single 
copy price $2.00. 
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interests and individual rights may challenge the 
judicial inventiveness relied on in Lincoln Mills. The 
purpose of this article is to try to state more explicitly 
the fundamental but narrow problem involved, to 
search out statutory guides which point the courts 
toward solutions appropriate for our system of in- 
dustrial government, and to suggest some of the de- 
tailed rules through which the needs of the collective 
parties and the needs of the individual employee can 
be accommodated. 


A Preview of the Problem 


State courts have been confronted with the problem 
of the rights of individuals under the collective agree- 
ment in a substantial number of cases, but no settled 
body of law has developed. The various forms which 
the problem may take and the range of reactions of 
state courts is illustrated by two lines of similar cases 
in New York and Wisconsin. 

These two lines of cases serve to reveal certain 
basic elements of the problem of defining individual 
rights under a collective agreement. First, the cases 
suggest the wide range of reaction and conflicting 
results reached by state courts when confronted with 
this problem. They represent the main streams of 
the two opposing currents running through the state 
court decisions. The federal courts, in applying state 
law, have understandably not lessened the confusion. 
Whether or not the law is in a “state of flux,” it is 
in a state of basic conflict. Neither doctrinal analysis 
nor policy considerations have produced a dominant 
rule, much less a consensus. 

Second, these cases help make it clearer that the 
center of the problem and the source of the conflicting 
decisions is the status of the union as bargaining agent 
with reference to employees governed by the collective 
agreement. More specifically, to what extend does the 
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union have exclusive control over enforcement of pro- 
visions of the agreement which are for the direct 
benefit of the employees? Beyond the question whether 
management agreed to make the individual’s rights 
subject to the union’s decision to enforce, is the more 
basic question whether union and management can 
agree to so subject the individual employee to the 
union’s control. 

Third, these cases emphasize that although the cen- 
tral issue strikes deeply, it is also narrowly confined. 
The question is not the union’s status as exclusive 
representative in making the collective agreement, nor 
the union’s freedom in negotiating the substantive 
terms of the collective agreement to make them binding 
on all employees in the unit. On the contrary, the indi- 
vidual insists that his terms and conditions shall be 
governed by the substantive provisions of the agree- 
ment. He does not appeal for a variance from those 
provisions, but rather demands compliance with them. 
All the individual seeks is access to some neutral tribu- 
nal where, along with union and management, he shall 
have an opportunity to be heard. 


The Controlling Law—Federal or State? 


In deciding these cases, state courts have applied 
state substantive law, as have the federal courts exer- 
cising diversity jurisdiction. With rare exceptions, 
federal law or federal policy has not even been men- 
tioned, and in no case has it been considered con- 
trolling. When state law governed the enforcement 
of collective agreements generally, this was appropri- 
ate, but Section 301 of the LMRA has worked sweeping 
changes. The question here is whether the impact of 
those changes now requires that the rights of in- 
dividual employees be governed by federal substantive 
laws. 

In Textile Workers v. Lincoln Mills, the Supreme 
Court held that section 301 “authorizes federal courts 
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to fashion a body of federal law for the enforcement 
of ... collective bargaining agreements.” It is now 
clear that the federal law so fashioned supplants state 
law. Although the state courts have concurrent juris- 
diction, they are not “free to apply individualized local 
rules,” for the “substantive principles of federal labor 
law must be paramount in the area covered by the 
statute.” The radiations of Lincoln Mills, would seem 
reasonably to reach all relationships created by the 
collective agreement and all proceedings to enforce its 
terms. The federal substantive law to be fashioned 
would sensibly encompass the rights of the individual 
employee under the collective agreement and his suit to 
enforce those rights. 

It now seems plain that union actions to enforce, 
either directly or through arbitration, terms of the 
collective agreement which are peculiarly for the bene- 
fit of the individual employee such as wages, seniority 
or discharge are governed by federal substantive law. 

Is the suit brought by the individual employee on his 
own behalf governed by federal substantive law? Such 
a suit presents two discrete legal issues. One is the 
interpretation of the particular provision of the col- 
lective agreement benefiting the individual—the same 
issue presented when the union sues on the individual’s 
behalf. The substantive law applied in deciding this 
issue should be the same regardless who is the nominal 
plaintiff. 

The other, and more critical legal issue presented by 
an individual suit is the individual employee’s standing 
to enforce the collective agreement. This has its roots 
in the fundamental question of the union’s status with 
relation to the individual. To the extent that this is, 
in the first instance, a question of contract interpreta- 
tion, all of the needs enunciated by the court for apply- 
ing a single body of federal law are equally applicable 
and additionally compelling. 

More importantly, the issue of the individual’s stand- 
ing is not merely one of contract interpretation, but 
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ultimately raises the question whether union and man- 
agement can, by their contract, deprive him of stand- 
ing. The issue then becomes what limits the law places 
on the collective parties’ power to determine the 
union’s status by collective agreement. This must be 
governed by federal substantive law for it affects the 
union’s status as statutory bargaining agent under 
section 9(a). State substantive law cannot add to or 
subtract from the union’s authority to represent, as 
defined by the federal statute. 

This result, which requires a comprehensive and 
exclusive body of federal law governing all relation- 
ships within the collective agreement, is a nearly in- 
evitable consequence of the Court’s decision in Lincoln 
Mills. Although federal substantive law controls the 
rights of the individual employees under the collective 
agreement, it does not necessarily follow that the in- 
dividual can bring his suit in the federal district 
courts. It would be anomalous, however, to find in 
section 301 authority to impose federal substantive 
law but no authority for the federal district court to 
entertain the suit. The federal courts have already 
assumed the burden of enforcing personal rights when 
suit is brought by the union. Suits by individuals are 
rare by comparison and would add little to the burden. 
From available evidence, state courts now handle less 
than twenty such cases a year. 


Sources of Federal Substantive Law 


In fashioning federal substantive law to define the 
rights of individual employees under the collective 
agreement, the courts must look to “the policy of our 
national labor laws.” Decisions under state law can 
provide little guidance, for they have not considered, 
much less illuminated, the policies or provisions of 
relevant federal statutes. Guidance in building a body 
of federal law must be found in the federal statutes, by 
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looking both to their express provisions and implicit 
purposes as expressive of federal policy. 

Guidance may be gained not only from the LMRA, 
but also from the Railway Labor Act and the decisions 
under that statute which have defined the rights of the 
individual under the collective agreement. Although 
the statutory schemes differ in detail, the underlying 
principles relevant to our inquiry here are the same. 


A. THE NATIONAL LABOR RELATIONS ACT 


The central question around which all others hinge 
is the statutory authority of the union as bargaining 
representative of the employees. This is set forth in 
section 9(a). 

The bare words of the statute make plain four ele- 
mentary propositions concerning the status of the 
union in enforcing the collective agreement: (1) The 
statutory right of ‘the union to represent the employees 
in negotiating an agreement is different from its stat- 
utory right in settling grievances arising under the 
agreement. (2) The statute does not give the union 
the right of exclusive representation in settling griev- 
ances, for the proviso expressly permits grievances to 
be presented by individual employees and to be ad- 
justed without intervention of the union. (3) The union 
has a valid interest in all grievances and cannot, 
against its will, be excluded from the adjustment. 
(4) The union can insist that all grievance settlements 
be consistent with the terms of the collective agree- 
ment. 

The words of the proviso to section 9(a), on their 
face, declare that an individual has a statutory right 
to process his grievance to final adjustment. “Without 
intervention of the bargaining representative” would 
seem to make it clear that the union may not bar the 
individual’s asserting a claim or block his obtaining 
an adjustment. 
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It has been strongly argued, however, that in spite 
of its words, the proviso does not create any rights 
in the individual employee, but only makes plain that 
the employer’s duty to bargain with the majority union 
is not violated if he chooses to hear and adjust griev- 
ances with individuals. These arguments which limit 
the effect of the proviso to granting the employer 
freedom to hear individual grievances lack persuasive- 
ness for the following reasons: 

First, the argument views the role of section 9(a) in 
the statutory scheme too narrowly, for it treats the 
section as relevant only to the union’s rights against 
the employer. The function of section 9(a) is much 
more wide ranging and profound—it establishes the 
majority union as statutory bargaining agent. That 
status relates not only to the employer but to other 
unions and to the employees. 

The broad function of section 9(a) is to establish 
the status of the majority union, and the purpose of 
the proviso is to define that status, not only with 
reference to the employer but also with reference to the 
employees. The proviso ought not to be viewed merely 
as a misplaced part of section 8(a)(5), nor should its 
words granting rights in individuals be construed sole- 
ly to confer a privilege upon employers. It speaks 
directly to the relative rights of the union and the 
individual in the enforcement of the collective agree- 
ment. 

Second, the argument that because the employer can 
refuse to hear individual grievances when there is no 
majority union, he can agree with the union not to 
hear such grievances, does not meet the critical issue. 
Although the employer may refuse to listen, he cannot 
by turning a deaf ear bar the individual from legally 
enforcing his employment contract. 

Third, the absence of sanctions to enforce the “right” 
stated in the proviso does not prevent that proviso 
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from being given effect when an individual brings 
suit under section 301 to enforce his rights under the 
collective agreement. The individual seeks to use the 
proviso only to nullify a term of the collective agree- 
ment, which he claims the union as bargaining agent 
had no authority to make. 

Fourth, there may in fact be sanctions to enforce 
this right. If the function of the proviso is, as has 
been suggested above, to strike a balance between the 
power of the union and the rights of the individual, 
and to mark the limits of the union’s authority, then 
various sanctions are available to keep the union 
within those limits. Where the union negotiates an 
agreement which oversteps its statutory authority to 
the injury of individual rights, the courts can use their 
broad equitable power to enjoin application of the 
offensive provisions, or the NLRB can use the admin- 
istrative remedy of removing certification. In addi- 
tion, violation of the right granted by the proviso may 
be an unfair labor practice. The plain words of the 
proviso creating an affirmative right cannot be 
brushed aside as lacking enforcing sanctions. 

The purposes of adding these words (the proviso) 
are clouded by the customary imprecision of committee 
reports and legislative debates, but through the clouds 
three guideposts emerge quite clearly. First, the dis- 
cussion was almost entirely in terms of the individual’s 
rights, and the proviso was viewed through the eyes 
of the individual employee. Concern focused not on 
the duty of the employer to bargain, but on the relative 
rights of the individual and the union. Second, the 
words added to the proviso were framed with explicit 
reference to the prior decisions. Third, at a very 
minimum Congress intended to secure by statute the 
individual rights recognized by the Board in Hughes 
Tool, and to adopt the principle of the Supreme Court’s 
decision in Elgin, Joliet & Eastern R. R. v. Burley. 
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From the words of section 9(a), read in the context 
of the statutory structure, and the legislative history 
emerge guidelines for fashioning the federal substan- 
tive law under section 301: 

(1) The individual employee has rights under the 
collective agreement, the enforcement of which are 
not subject to the union’s exclusive control. 

(2) The union and the employer cannot block the 
enforcement of these rights by agreeing between them- 
selves that those rights can be compromised or ignored 
without the individual employee’s consent or authoriza- 
tion. 

(3) The individual rights are limited by the sub- 
stantive terms of the collective agreement. 

(4) The union has an interest in all terms of the 
collective agreement and a right to insist on the en- 
forcement of the agreement. 


B. THE RAILWAY LABOR ACT 


Additional guidance in delineating the rights of in- 
dividual employees under the collective agreement can 
be drawn from the Railway Labor Act. The federal 
courts, in applying the statute, have been confronted 
with problems comparable to those which will arise 
under section 301, and have sought to develop working 
rules which will balance the needs and interests of 
the union and the individual. 

The most relevant difference between the two stat- 
utes is that the Railway Labor Act requires that griev- 
ances which the parties are unable to adjust by the 
usual process of negotiation be submitted to the Na- 
tional Railroad Adjustment Board for determination. 
Those determinations are enforceable in the federal 
courts. But even this difference can be overstated, for 
the function of the statutorily created Adjustment 
Board is generally comparable to that of contractually 
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created grievance arbitration enforced under section 
301. 

The holding in Elgin, Joliet that the union does not 
have exclusive power to settle or appeal an employee’s 
grievance has required the federal courts to develop 
rules governing the individual’s processing and enfore- 
ing his own claim. It now seems generally accepted, 
both by the parties and the courts, that the individual 
ean file his grievance without going through the union. 
However, he must process it “in the usual manner,” 
which means that he must follow the contractual griev- 
ance procedure. Moreover, the individual may not 
settle the grievance without the union’s consent, for 
as the Court recognized in Elgin, Joliet, both collective 
and individual interests are involved when the dispute 
arises from the terms of a collective agreement. 

When the individual has exhausted the grievance 
procedure in seeking to enforce his claim, his resort 
is not to the courts but to the Adjustment Board, for 
it has exclusive primary jurisdiction over individual 
claims as well as claims of unions and employers. In 
the proceedings before the Adjustment Board, the 
union is an interested party representing the collective 
interests of other employees in the interpretation of 
the contract. The individual is entitled at this stage 
to be represented by any person or union of his choice. 

The individual employee may not only carry his 
own case to the Adjustment Board, but he is also 
entitled to notice and the opportunity to be heard in 
proceedings which effectively adjudicate his rights 
under the collective agreement. 

The unifying purpose of these decisions under the 
Railway Labor Act is to provide the individual em- 
ployee procedural due process in having his substan- 
tive rights under the collective agreement determined. 
The very essence of procedural due process is to have 
those rights determined by an impartial tribunal. 
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C. THE NEEDS OF COLLECTIVE BARGAINING 


Both the National Labor Relations Act and the Rail- 
way Labor Act express the basic national policy of 
reliance on collective bargaining as a system of in- 
dustrial government. Section 301 is but a segment of 
the statutory framework supporting and shaping that 
system, and the courts in constructing rules to govern 
the rights of individual employees should seek to fur- 
ther, not frustrate, the purposes of collective bar- 
gaining. But the purposes to be furthered are not 
simply those of the collective entities—union and man- 
agement. The controlling purposes are those of the 
statute, for collective bargaining, a private institution, 
is charged with a public function. 

The purpose of giving the union (collective) power is 
to benefit the employees. The function of the collective 
agreement is not only to stabilize the relationship of 
the collective parties, but also to establish terms and 
conditions of employment for the employees. Nor are 
the interests of the employees conceived in narrow 
economic terms, for one of the dominant purposes of 
collective bargaining is to protect employees from 
arbitrary or unequal treatment—to bring a sense of 
justice to the workplace. 

The needs of collective bargaining, thus conceived, 
inevitably look two ways—toward the interests of the 
collective parties and their relationship, and toward 
the interests of the employees and their individual 
rights. The need for an effective union to obtain 
benefits and establish rules carries with it a need 
for individuals to receive those benefits according to 
the rules. The need for the collective parties to resolve 
disputes and meet changed conditions during the con- 
tract has a concurrent need for the individual to be 
fairly treated according to general rules. 

If the law looks only to the needs and desires of 
union and management, it may give little protection 
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to the individual. Three uses of the grievance proce- 
dure in managing the collective relationship are par- 
ticularly relevant in defining individual rights. First, 
the grievance procedure is used to complete the col- 
lective agreement. Contract provisions may be inten- 
tionally silent or vague, or they may unwittingly leave 
gaps, include inconsistent terms, or fail to foresee 
future problems. Whatever its source, ambiguity re- 
veals that the agreement is incomplete and requires 
continued bargaining. 

Second, the grievance procedure may be used to 
change the collective agreement and serve the needs of 
flexibility. The purposes of both collective parties 
are served by the freedom to improvise exceptions to 
the general rules of the agreement. 

Third, the grievance procedure may be used as a 
clearing house for balancing off unrelated claims. 
Grievances may be bargained against each other, the 
employer granting one in return for the union’s sur- 
rendering another. This may serve a useful and legiti- 
mate function, but also can raise serious problems. 

From the union’s institutional viewpoint, exclusive 
control over grievances enhances the union’s prestige 
and authority. Through the prosecution of grievances 
it can daily demonstrate its effectiveness as guardian 
of the employee’s interests. Conversely, grievances set- 
tled with individuals or other unions makes the ma- 
jority union appear unnecessary, if not ineffective, 
and creates conflicting loyalties. More importantly, 
the union as representative of all of the employees has 
a collective interest in the individual’s claim. The 
union has not only an interest but a responsibility 
to protect the other employees’ rights. In addition, 
it has a separable institutional interest that the bar- 
gain it has made not be remade or frittered away by 
individual action. 

The needs and desires of the collective parties, and 
their use of the grievance procedure to manage their 
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collective relationship are all served by giving the 
union exclusive control over the grievance procedure. 
Obviously, not all of these needs are equally com- 
pelling nor the desires worthy of fulfillment in the 
same measure. More important, however, many of 
these needs do not require such totality of union con- 
trol, or may be adequately met through other methods. 
The purpose here is only to identify the principal 
collective needs, not to prescribe the measure or method 
of meeting them. That must be done through specify- 
ing the design of the substantive law. 

The grievance procedure is particularly susceptible 
to abuse, for through it individuals or groups may be 
singled out for arbitrary treatment. Seniority griev- 
ances are especially vulnerable to discrimination. The 
danger of unfairness is magnified and its presence 
obscured when the grievance depends on a disputed 
issues of fact. Most grievances involve some factual 
issue, and the union, by rejecting the employees’ ver- 
sion, can act “responsible” and wear the face of fair- 
ness. 

The individual’s interest may more often be vitiated 
without vindictiveness or deliberate discrimination. 
Incomplete investigation of the facts, reliance on un- 
tested evidence, or colored evaluation of witnesses 
may lead the union to reject grievances which more 
objective inquiry would prove meritorious. Union offi- 
cials burdened with institutional concerns may be 
willing to barter unrelated grievances or accept whole- 
sale settlements if the total package is advantageous, 
even though some good grievances are lost. Concern 
for collective interests and the needs of the enterprise 
may dull the sense of personal injustice. 

Beyond these dangers of malice, majority intoler- 
ance, or official insensitivity, there are less tangible, 
but more pervasive values. One of the functions of 
collective bargaining is to replace vagrant discretion 
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with governing rules. The individual, by his ability 
to insist that those general rules be observed, gains 
an assurance of fair and equal treatment and a sense of 
dignity and individual worth. If the union, by ad 
hoe settlement, can set aside the rule and bar the 
aggrieved individual from access to any neutral tri- 
bunal, these values are denied. What is involved, and 
what collective bargaining seeks to bring to industrial 
life, are elemental notions of due process—the right 
of a person to be governed by the law of the land and 
the right to be heard in his own cause. 

The collective parties greeted the Elgin, Joliet deci- 
sion with alarums that it would “shackle” the unions, 
“cause a breakdown of grievance handling” and 
jeopardize the whole process of orderly adjustment 
of disputes. However, no such consequences followed. 
The right of the individual to carry his case to the 
Adjustment Board is now accepted and the rules of 
notice, hearing and fair tribunal have proved livable. 

The interests of the collective parties and the in- 
terests of the individual employees do not stand in 
simple opposition to each other ; they cannot be lumped 
for weighing on the scale of judgment to determine 
whether individuals should or should not have rights 
under collective agreements. The significant inquiry 
is what structure of legal rules can be designed which 
will best serve all of the multiple needs of collective 
bargaining, and to what extent can the varied interests 
be mediated by details in the design. 


The Structure of Substantive Law 


From these varied sources which project the national 
labor policy, the courts must build a body of federal 
substantive law defining the relative rights of in- 
dividual employees and unions under the collective 
agreement. The incomplete words of section 9(a), the 
suggestive experiences under the Railway Labor Act, 
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and the diverse needs of collective bargaining provide 
no ready-made blueprints. From these, however, 
emerge three guiding rules which provide a basic 
framework for the law. 

First, the individual employee is bound by the sub- 
stantive terms of the collective agreement. He cannot 
bargain individually to vary the contract or set it 
aside; he can only demand compliance with its terms. 
He cannot deny the union’s power to make a binding 
agreement; he can only insist that when the agreement 
is made, he shall not be denied its benefits. 

The individual whose claim is disputed cannot in- 
sist on his interpretation; he can only insist on access 
to an appropriate procedure through which that dis- 
pute can be resolved. In this sense, the individual’s 
right under a collective agreement is essentially pro- 
cedural—the right of access to a tribunal, court or 
arbitrator, to have his substantive claims determined 
and enforced. 

Second, the union has a substantial interest in the 
settlement of all individual claims arising under the 
collective agreement. The employee and the employer 
eannot make a binding settlement without the con- 
sent of the union, nor can they submit their dispute to a 
tribunal without making the union a party. The union 
has a right to be heard on behalf of other employees 
and its institutional interests. 

Third, the collective parties can change the general 
rules governing the terms and conditions of employ- 
ment, either by negotiating a new agreement or by 
formally amending the old. The individual has no 
right to have the contract remain unchanged; his right 
is only to have it followed until it is changed by proper 
procedures. 

These three basic guides go far toward defining in 
broad terms the relative status of the individual and 
the union, fulfilling the essential purposes of the 
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federal statutes and accommodating some of the most 
pressing needs of the collective parties in managing 
their collective relationship. Within this framework 
it is necessary to sketch some of the details of the 
design of the federal substantive law, for it is in those 
details that the national labor policy is expressed and 
the multiple needs of collective bargaining finally 
accommodated. In marking out the rights of the in- 
dividual, it is helpful to examine separately his rights: 
(1) When the union supports his claim; (2) When the 
union refuses to support or actively opposes his claim; 
and (3) When the union carries a case to arbitration 
that directly affects his interests. All have common 
considerations, but each raises distinctive problems. 


1. The Rights of the Individual When the Union 
Supports His Claim 


An employee may seek to present and process his 
own grievance even though the union is ready and will- 
ing to press it on his behalf. He may distrust the 
union and fear that it will make but a half-hearted 
presentation; he may actively dislike unions and wish 
to avoid involvement or obligation; or he may favor a 
rival union and prefer that it shall obtain the credit. 
The evidence available indicates that the third reason 
is the main motivation in the great majority of cases 
in which an individual seeks to by-pass a ready and 
willing majority union. The proviso of section 9(a) 
clearly precludes an individual from processing his 
grievance through a minority union, but he can have a 
“more experienced friend” speak for him, and this is 
often an officer or attorney for the rival union. 

Such grievances inevitably undermine the prestige of 
the statutory representative and can sow seeds of 
disruptive tension. Moreover, a poor presentation and 
unfavorable settlement may create a damaging prece- 
dent. 
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The intersecting needs and desires of the parties 
would seem to be best accommodated by requiring the 
employee to file his grievance through the statutory 
representative and have it processed through the reg- 
ular channels. By giving the individual a right to be 
present and an opportunity to add what he believed 
necessary, he would be assured that his claim had been 
forcefully argued. There is no compelling evidence 
that the right of the individual as against the collective 
parties was intended to be more than the right to 
participate and the right not to be bound by the settle- 
ment without consent. 


2. The Rights of the Individual When the Union 
Refuses to Press or Actively Opposes His Claim 

The union may refuse to process an employee’s 
grievance because it disbelieves his version of the facts, 
disagrees with his interpretation of the agreement, 
believes the grievance is too trivial, or because of per- 
sonal hostility or political pressures. In cases such as 
those involving seniority, the union may actively op- 
pose the individual’s claim or even press a grievance 
on behalf of competing claims. All of the cases, how- 
ever, have the common element that the union accepts 
a result which the individual believes violates his rights 
under the collective agreement and he seeks to enforce 
those rights himself. The effort to enforce presents 
a cluster of subordinate problems which must be re- 
solved in the light of the statutory policies and the 
needs of collective bargaining. 

(a) What procedures must the individual follow in 
enforcing his claim? The successive steps of the griev- 
ance procedure provide an established and orderly 
process for consideration and review of disputes aris- 
ing under the collective agreement. All grievances, 
regardless of who is the grievant, should be channeled 
through this process, for it simplifies the administra- 
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tive work of management; provides the maximum 
opportunity for settlement; and helps. insure that the 
substantive terms of the settlements will be uniform. 

(b) What tribunal should determine the individ- 
ual’s unsettled grievance? The union and the employer 
are entitled to have a uniform body of rules govern 
their relationship, and the very core of the individual’s 
claim is his right to equal treatment. But such uni- 
formity and equality cannot be achieved if individual 
grievances are adjudicated by courts and union griev- 
ances are decided by arbitrators. All considerations 
point unmistakably to arbitration as the proper forum 
for individual grievances. 

If the collective parties cannot by agreement prevent 
an individual employee from acquiring substantive 
rights under collective agreement, they ought not be 
able to bar him from the procedure which they have 
chosen to help give the agreement life and meaning, nor 
should he be free to choose another forum. 

(c) How shall the arbitrator for individual claims 
be chosen? If arbitration is the proper forum, it might 
be argued that individual claims should come before 
the same arbitrator as union grievances. But this 
would mean that the individual would face an arbitra- 
tor named by his opponents. The more appropriate 
solution is an arbitrator acceptable to all three parties. 
If the collective agreement contemplates ad hoe arbi- 
tration, such tripartite selection of the arbitrator would 
not affect the substance of the agreement. If the col- 
lective agreement contemplates a permanent umpire, 
his personal experience, attitudes and judgment may 
be more of the substance of the bargain. 

Experience under the union shop amendment to the 
Railway Labor Act is instructive. Shortly after the 
passage of the amendment, a presidential emergency 
board recognized that appeal to the Adjustment Board 
was not adequate protection to an employee discharged 
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under a union shop clause. It recommended that the 
individual should have the right to request arbitration 
and should have an equal right with the union and 
carrier in selecting the arbitrator. A number of unions 
and carriers have included provisions for such arbi- 
tration in their union shop agreements; several arbi- 
trations have been held under these provisions, some 
resulting in reinstatement of improperly discharged 
employees. 

(d) Who shall bear the costs of arbitration of in- 
dividual claims? Obviously, the union cannot be sad- 
dled with the costs of presenting worthless grievances 
brought by mistaken or litigious employees. Therefore, 
if the claim is rejected the individual who insisted on 
an adjudication of his grievance against the wishes 
and judgment of the union should bear what would 
normally be the union’s share of the cost of arbitration. 
Placing this financial burden on the individual will 
serve to discourage, in the very way on which the law 
normally relies, the pursuit of fanciful claims. 

The employer continues to be responsible for his 
share of the arbitration costs regardless of whether the 
union or an individual is the prosecuting party. 
Though there may be fears that the employer will 
be harassed and burdened by litigious employees, the 
danger is easily exaggerated, for the financial burden 
on the individual in pressing the claim is relatively 
much greater, and there will be few who will challenge 
the combined forces of union and management. 

(e) What standard shall the arbitrator use in de- 
termining an individual claim? The obvious answer 
is the same standard as used in other grievances. This, 
however, oversimplifies matters. Normally an arbi- 
trator is concerned with accommodating the competing 
claims of union and management, but individual claims 
often find the collective parties agreed. He must 
avoid being unduly influenced by the position of the 
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collective parties and recognize the interests of the 
individual. 

To the extent that the grievance involves questions 
of fact, the arbitrator’s task is simply to weigh the 
evidence as objectively as possible. Questions of in- 
terpretation, however, can be more complicated. The 
arbitrator must, of course, look beyond the written 
instrument to the practices, implicit understandings, 
and industrial context which make up the total agree- 
ment as he must in deciding any other grievance. But 
this may give no firm answer, for the total agreement 
may still be ambiguous or incomplete. In such a case 
there is reason for giving weight to the collective 
parties concurrence in how the grievance should be 
settled. The arbitrator’s inquiry is whether the collec- 
tive parties’ result fits within the structure of rules 
and principles of the total agreement. 


3. The Right of the Individual To Intervene in Arbi- 
tration 

The practical objections commonly raised to allowing 
an individual to demand arbitration of his grievance 
have little or no application when the individual seeks 
to intervene in arbitration initiated by the union or the 
employer. The collective parties’ freedom to agree is 
not circumscribed, for the arbitration manifests their 
inability to agree. They are not drawn unwillingly into 
the procedure nor saddled with a wholly uninvited 
burden. At most, the costs may be increased a fraction 
by the addition of an intervenor. Selection of the arbi- 
trator poses little problem, for the intervening in- 
dividual will normally be bound by the collective par- 
ties’ choice. Even if the policy considerations favored 
allowing the union to settle the employee’s grievances 
against his will, it does not follow that the individual 
should be excluded from the arbitration of his un- 
settled grievance. He has important interests at stake 
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—whether or not they are denominated rights—and a 
substantial claim to being heard. 

In unfair labor practice proceedings before the Na- 
tional Labor Relations Board, employers or unions 
who file charges are allowed to participate fully along 
with the Board’s counsel in prosecuting the complaint. 
It is a strange lack of confidence in the adaptability 
of informal arbitration procedure to argue that it can- 
not cope with such problems when the way has been 
shown by the courts and administrative agencies. 

Intervention may be sought in three types of cases. 
Bailer v. Local 470 represents the first type of case. 
The individual may fear that the union in presenting 
his claim will not make out the best possible case— 
either out of incompetence, indifference or malice. 
Where those fears are well-founded, allowing the in- 
dividual separate counsel is imperative if the arbitra- 
tor is to make a sound decision. If those fears are not 
well founded, to deny the individual counsel of his 
choice and force upon him counsel he distrusts, de- 
prives him of the feeling that he has had a fair hearing. 

Clark v. Hein-Werner Corp., represents the second 
type of case—the individual (or group) interest is 
actively opposed by the union and supported by the 
employer. Grievances rooted in seniority rights are 
commonly of this character. When the issue is the right 
of supervisors to seniority upon return to the produc- 
tion unit, management has strong interests and may 
be a vigorous spokesman; but when the issue is simply 
the order of layoff, transfers, or even promotion, man- 
agement’s interest may reach little beyond saving 
face and back pay. Employees in an organized plant 
ought not be compelled to look to the employer as their 
defender, and they might understandably have less 
than full confidence in the employer as counsel. 

Iroquois Beverage represents the third type of case. 
The employer gave work to group A, the union insisted 
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it should go to group B, and at arbitration group C 
sought to intervene, claiming it had seniority over both 
other groups. Obviously, without intervention the in- 
terests of this group will not be represented, and the 
arbitrator may not be fully informed of the ramifica- 
tions of his decision. Theoretically, the arbitration 
could become multi-sided and the proceedings cumber- 
some, but this will in fact rarely occur, for the dispute 
will almost always narrow down to the two or three 
most plausible interpretations. The arbitration will 
probably never become as complicated as proceedings 
which courts commonly confront in litigation arising 
out of decedents’ estates, trusts, partnerships or corpo- 
rate ownership. 

The right to intervene need be extended only to those 
directly affected by the outcome of the case. Those 
who are indirectly affected by the decision as a prece- 
dent have no greater claim to being a party to an 
arbitration than to any other legal proceeding. 

Closely related to the right to intervene is the right 
to notice of the hearing. Since the function of the no- 
tice is to give an opportunity to intervene, it need not 
be formal. If only a single employee is involved, as in 
a discharge case, he could be notified by mail or any 
other direct communication. The requirement of notice 
in such cases adds no burden, for the individual nor- 
mally has actual knowledge and is commonly present 
at the hearing. Where large numbers are involved, 
as in seniority cases, posting of notice in an appropri- 
ate place or any other way designed to adequately call 
it to their attention should be sufficient. It is not 
necessary that every member of the group have actual 
knowledge of the proceedings, for if most of the group 
knows, there is in fact ample opportunity to intervene. 

The rights of the individual, whether to process his 
grievance on his own behalf, appeal a grievance settled 
by the union, or intervene in an arbitration initiated 
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by the collective parties, may be waived by his author- 
ization of the union to act for him, or by his consent to 
its action. Unions have sought to secure such author- 
ization in two ways. First, the union may include in 
the grievance form signed by the individual a provision 
granting the union full authority to negotiate and 
settle the grievance without further notice or consent. 

The second method used by unions to secure author- 
ization is to include in their constitutions clauses stat- 
ing that the union is the exclusive agent to represent 
all members in the presentation and settlement of all 
grievances. These provisions have limited reach, for 
they apply only to members of the union. 

The individual may consent to the union’s action, 
either expressly or by acquiescence. The fact that he 
knows that the union is processing a grievance, how- 
ever, would not ordinarily indicate assent to an un- 
favorable settlement made without warning. Once the 
settlement is made and known, then failure to object 
would show consent. Notice that the union was de- 
manding arbitration would show willingness to be rep- 
resented by the union in arbitration unless a request 
were made to intervene. 

The number of cases in which the employee will 
challenge the settlement made by the collective parties 
will be very small. Through devices such as specific 
authorizations, notice of proposed settlements, or rati- 
fication, the unusual cases can be worked out without 
substantially disrupting the grievance process. 

The structure of substantive law sketched here is 
both tentative and incomplete, for it seeks only to 
suggest the more obvious ways of resolving the more 
pressing problems. Many other details must be filled 
in to complete the design, and further reflection or 
experience might suggest other patterns of legal rules 
within the structure. The most important point here 
is that a framework of basic rules can be constructed 
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which will express the statutory policies and reflect 
the needs both of the collective parties and of in- 
dividual workers. As the structure takes shape it be- 
comes increasingly evident that even with modest 
judicial inventiveness most of the needs can be met. 
Many of the problems which at first loom large shrink 
to manageable size or disappear when placed in the 
context of the total structure of rules. To be sure, 
these legal rules will require some changes by the 
collective parties in their habits of thinking and in 
their practices of administering agreements, for the 
rules proceed from the premise that collective bargain- 
ing is not merely a private device to serve their collec- 
tive needs but also has the public purpose of improving 
the dignity and worth of the individual. There is no 
reason to fear that the institution of collective bargain- 
: ing is so fragile or that the gievance procedure is so 

brittle as not to be able to adjust to a recognition of 
individual rights. 




















Punitive-Exemplary Damages in 
Labor Relations Litigation * 


Much of the controversy which was generated by the 
doctrine of punitive-exemplary damages about a cen- 
tury ago has subsided. Despite the forceful criticism 
levelled against it, the doctrine has found a firm foot- 
ing in our system of law. Return to this controversy 
might be regarded as vain, were it not that the doctrine 
has been extended to labor relations cases in recent 
years. This development warrants a reassessment of 
the doctrine. Two salient questions must be faced: 
Is the concept of punitive-exemplary damages a desir- 
able and effective legal tool and, more specifically, does 
it have any legitimate place in labor relations litiga- 
tion? 

A Texas court recently awarded $1,265,896 compensa- 
tory and punitive-exemplary damages to twenty-eight 
former employees who lost their jobs during a strike 
called by the International Union of Operating En- 
gineers. The award, in principle, was not unlike that 
sustained by the Supreme Court of the United States 
in International Union, UAW v. Russell. These cases 
raise anew the thorny issue of the desirability of puni- 
tive-exemplary damages as a tool in tort actions. 


I 


Although in the Roman, Civil, and Scottish law, pu- 
nitive-exemplary damages appear to have been un- 





* Condensed from an article by Maxwell Brandwen, published 
in 29 University of Chicago Law Review 460-482 (Spring 1962) 
and printed with permission from University of Chicago Law 
Review. Business address: University of Chicago Law School, 
University of Chicago Press, 5750 Ellis Avenue, Chicago 37, IIli- 
nois. Single copy price $2.25. 
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known, the doctrine has had a long history in the 
common law. 

Certain points are worth noting about the early 
cases. First, they expressly recognized the distinction 
between compensatory damages (“damages sufficient” 
or damages which are “a satisfaction to the injured 
person”) and damages awarded specifically as punish- 
ment and as deterrent. Secondly, the award of puni- 
tive-exemplary damages was predicated on the inva- 
sion of primary “constitutional” rights and not upon 
malice. Originally the infamy of the act itself was the 
determinant in the award of punitive-exemplary dam- 
ages. In time, however, a shift in emphasis occurred. 
The defendant’s malice, wantonness, or conscious in- 
difference to harmful consequences—whatever those 
grab-bag, question-begging epithets may mean—have 
become the indispensable conditions for an award be- 
yond “damages sufficient.” 

Is a concept generated by the struggle between an 
oppressive ruler and his subjects appropriate in the 
clash of day-to-day living between individuals in a 
free and highly complex society; should tort liability 
based on personal motives and intentions be sanctioned 
in our turbulent, dynamic society? 

Those who have canonized the doctrine of punitive- 
exemplary damages as dogma contend that the quan- 
tum and severity of admonition or deterrence inherent 
in compensatory damages are insufficient to assure 
a stable, secure, and law-abiding society. To buttress 
their position, the supporters of the doctrine cite those 
situations where the actual damages may be small but 
the need for admonition great, as when a man wantonly 
shoots into a crowd but actually injures no one. It is 
urged that since an injured plaintiff may not recover 
all his legal expenses, a “malicious” wrongdoer should 
not be permitted with impunity to impose such burden 
on an innocent plaintiff. However, it is principally 
for the punitive and deterrent effects that the doctrine 
is supported as a sound, serviceable legal tool. 
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There is little reliable evidence to establish that 
punitive-exemplary damages do, in fact, deter. One 
of the least well-charted areas in our modern society 
is the relationship of punishment to deterrence. Is 
deterrence myth or reality? Without entering this 
controversy, the following observations may be safely 
made. Some degree of deterrence is probably inherent 
in compensatory damages. The quantum, however, is 
uncertain. What is even more uncertain is the extent 
of additional deterrence which is socially necessary or 
desirable and the amount of punitive-exemplary dam- 
ages necessary to insure that additional deterrence. 

Although damages are not ordinarily susceptible to 
mechanical measurement, experience, common sense, 
and external tests are helpful. Such tools, however, are 
of little avail in fixing punitive-exemplary damages. 
The amount may vary from time to time and from 
place to place. It may depend upon such factors as the 
mores of the community, different rules of evidence, 
and the sympathy or distaste for the defendant. At 
best, such awards generally are haphazard. That such 
awards may reflect excesses and injustice rather than 
reasonable admonition should, therefore, not be sur- 
prising. 

“Anomalous” as this doctrine is, it has spawned 
further anomalies. While an innocent injured plaintiff 
may claim compensation as a legal right, he has no such 
right to punitive-exemplary damages. The option is 
entirely the jury’s to award or not to award such 
damages. No judge may deprive a jury of that right. 
This absolute, legally unfettered discretion vested in 
a jury—tantamount to legally sanctioned anarchy—is 
rare in our civil procedure. Twelve men, deliberating 
secretly, have the vast power of fixing dollar punish- 
ment which in criminal law is left to legislatures and 
judges. Consequently, each new suit becomes a case of 
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first impression for legislating punishment by each 
jury. 

It is urged that a judge can, by his charge to the 
jury, effectively check a jury’s prejudice or abuses. 
That is expecting too much. The charge generally 
tends to be an arid abstract proposition of law. Its 
objectivity—however profuse—rarely illuminates or 
guides juries. 

It is also urged that a court may reverse a jury’s 
award when, in its opinion, it is excessive. Reversals 
are rare. More often than not, jury awards of such 
damages are deemed oracles and sacrosanct, and are 
rarely modified. 

There is no sound reason to suppose that the only 
choices are either no punishment or excessive punish- 
ment for minor offenses. If, however, these were the 
only choices, much could be said for permitting minor 
offenses to go unpunished rather than risking excessive 
punishment whether in many or few cases. Such a 
choice would appear to be more consonant with tradi- 
tional concepts of justice. 

It is difficult to understand why instituting an action 
should warrant a windfall. In those circumstances, 
compensating a plaintiff fully should be adequate. It 
is questionable whether the public interest requires 
further rewards. 

It is urged that a special class of cases require reme- 
dial action beyond purely compensatory damages. 
True, the compensatory damages in (certain groups 
of) cases may be too slight to warrant the expense of 
instituting an action or ineffective to prevent a repeti- 
tion of the wrong. Here, as in the case of the minor 
offenses referred to above, a solution is provided by the 
so-called Connecticut rule. According to that rule, if 
the elements indispensable for the award of punitive- 
exemplary damages are present, the defendant is taxed 
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with all the legal expenses of the injured plaintiff over 
and above taxable costs. This rule would have a double 
virtue; it would punish wanton wrongdoing while 
restricting the area of caprice and prejudice open to 
juries. 


II 


The second of the two questions posed at the outset 
of this paper must now be examined: Does the doctrine 
have any legitimate place in litigation involving labor 
relations? An answer is facilitated by noting the exist- 
ing exceptions to the enforcement of the doctrine. Ac- 
cording to the Restatement of Contracts, “punitive 
damages are not recoverable for breach of contract.” 

If it is doubtful wisdom to expose parties to a con- 
tract to “the danger of a large and undefined recovery 
of punitive damages,” it would seem even more doubt- 
ful wisdom to do so in the case of an employer and his 
workers and their representatives. A commercial con- 
tract does not ordinarily have the quality of continuity 
and personal relationship present in a labor-manage- 
ment situation. 

The necessity of federal legislation is dramatically 
evidenced by the Russell case. A strike was called. 
One may reasonably assume that the strike, in the 
opinion of the union, was called in the best interests 
of its members. 

The strikers sought to make their strike effective by 
attracting as many adherents to their point of view as 
possible and keeping as many nonstrikers as possible 
away from the plant. The jury found evidence of in- 
timidation and threats of violence on the part of some 
strikers against some nonstrikers. Such threats, being 
unlawful, gave rise to legal liability. 

Russell, a nonstriker seeking to return to work, was 
deprived of the privilege of working for five weeks. 
He lost $500 in wages. He was entitled to be made 
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whole, that is, to recover the wages which he lost, but 
he was awarded $10,000: compensation five per cent; 
punishment and deterrence ninety-five per cent. Thus, 
he received a “windfall” of $9,500, the equivalent of 
almost two years’ wages. The Alabama Supreme Court 
justified the award in the light of “the necessity of 
preventing similar wrongs... [as] we must do 
....? The majority of the United States Supreme 
Court sustained the Alabama court’s holding without 
more than “punitive damages constitute a well-settled 
form of relief under the law of Alabama when there 
is a willful and malicious wrong.” 

Apparently the trial judge in the Russell case was 
not aware of the bitterness, the partisanship, and the 
passions of a labor controversy. He instructed the 
jury that if “the defendant was actuated by malice and 
actuated by ill will, committed the unlawful and wrong- 
ful acts alleged, you, in addition to the actual damages, 
if any, may give damages, for the sake of example and 
by way of punishing the defendant for the purpose 
of making the defendant smart. . . .” To expect any 
other emotion from strikers is to expect a miracle. The 
very atmosphere of a strike seethes with strife and ill 
will—striker pitted against nonstriker, striker against 
employer, and employer against striker. Yet not a 
word of this drama was included in the judge’s charge. 
The action of a striker, passionately and sincerely de- 
termined to elevate his standards and to prevent a non- 
striker from returning to work, is generally a far cry 
from ordinary wanton conduct. It may be unlawful, 
but it is neither necessarily nor implicitly wanton, 
malicious, or spiteful. 

One further fact must be noted. Strikes generally 
are settled after a time and strikers and nonstrikers 
return to work. What kind of harmony or stability 
can the employer expect from returning strikers when 
they are to work with nonstrikers who have cost their 
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union and a fellow officer large punitive-exemplary 
damages? 

It has been suggested that exceptions have been 
carved out of the doctrine of punitive-exemplary dam- 
ages. We come now to an exception in ordinary tort 
litigation well-established in the very states which ad- 
here to the doctrine. As Sedgwick, one of the most 
vigorous supporters of the doctrine, stated it: “The 
existence of provocation, though it may not be a de- 
fence, will prevent the allowance of exemplary dam- 
ogee... i" 

In the Russell case, provocation was recent; indeed, 
it was contemporaneous; feelings of resentment were 
stirred. The acts of the strikers were sparked by what 
they conceived to be wrongs done to them. All the ele- 
ments essential to bar punitive-exemplary damages ap- 
pear to have been present in the strike in the Russell 
case. Although the strikers, in the circumstances, could 
not have properly pleaded provocation as a defense to 
an action for compensatory damages, they would have 
been entitled to allege and show provocation as a bar 
to the award of punitive-exemplary damages. The 
jury in the Russell case was not adequately instructed 
on that point. 

The vice of the doctrine is deepened when we note 
that twenty-nine other suits were brought against the 
union for similar activities in the Russell strike. All 
sought punitive-exemplary damages, aggregating ap- 
proximately $1,500,000. The multiplicity of suits raises 
the question whether punitive-exemplary damages may 
be awarded to a number of plaintiffs for what is sub- 
stantially the same objectionable conduct. Since the 
underlying purposes of the doctrine are punishment 
and deterrence, the real party in interest is the public 
and not each individual plaintiff. Since the gravamen 
or gist of the continuing conduct complained of is, in 
substance, the same, the doctrine would appear to be 
fully served by assessing punitive-exemplary damages 
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on the basis of conduct rather than on the fortuitous 
number of plaintiffs. Punitive-exemplary damages to 
each of twenty-nine plaintiffs may spell harsh oppres- 
sion rather than reasonable admonition. Excessive 
multiplication may defeat justice. 

The court’s prolix charge in the Russell case on the 
liability of the union for the acts of its “agents” was 
extremely general and abstruse. To the jury, such 
abstractions must have been an impenetrable thicket. 
Moreover, the judge failed to charge the jury that the 
“burden of showing authorization or approval by the 
principal is on the plaintiff.” This is not a perfunc- 
tory omission; such a burden is dictated by experience. 

All that has just been said about the difficulties and 
the burden of proof resting on the plaintiff is particu- 
larly intensified in the realm of punitive-exemplary 
damages. When juries may permit personal quirks 
to intrude, not to mention prejudice, then it is espe- 
cially important for courts themselves to look to the 
quality and genuineness of the proof. Anything less 
than clear proof fully sustaining the plaintiff’s burden 
may result in juries awarding punitive-exemplary dam- 
ages when they are more interested in keeping unions 
out of the area than in rendering a fair judgment on 
the facts. There is little, if any, basis to warrant en- 
dowing local ad hoc juries with the power to decide 
whether unions may function freely or under poten- 
tially harsh handicaps. Local juries should not be per- 
mitted to arrogate to themselves that right under the 
guise of awarding punitive-exemplary damages. Such 
a doctrine can scarcely be said to contribute to stabil- 
ity in our society. 

It is appropriate to inquire whether the doctrine of 
punitive-exemplary damages justifies itself. There is 
not much evidence that juries can exercise and utilize 
this device with proper responsibility, clarity, or de- 
tachment. Violating modern social needs, the doctrine 
encourages complex neurotic disturbances instead of 
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desensitizing them. It does not submit itself to reason- 
able discipline demanded by legal process. 

If the doctrine is to be continued, stringent efforts 
should be made to make such awards as scientific as 
possible. The cloak of sanctity should be removed 
from awards that often are begrimed with conscious 
and unconscious prejudice. They should be based on 
the maximum information available respecting the re- 
lationship of punishment to deterrence. If the problem 
is hopeless, then the Connecticut rule should be 
adopted. In any event, the doctrine should not be 
extended to labor relations cases. Since strikes present 
particularly serious difficulties of proof, inter alia, as 
to agency and provocation, and since the doctrine is 
studded with so many anomalies and incongruities, the 
abandonment of the doctrine in labor relations cases 
might well be justified, at least in the interest of 
“workable simplicity.” Otherwise, the doctrine will 
only exacerbate labor-management relations and 
threaten stability in our society. 


70 











Federal Remedies for Racial 


Discrimination by Labor Unions * 
INTRODUCTION 


Despite criticism of the activities of some unions, 
their status as organizations functioning within the law 
is no longer seriously doubted. In fact, statutes and 
court decisions have extolled them as useful members 
of modern society. Their ability to furnish a whole- 
some influence on the community has increased, but 
so also has their ability to do harm. One of the more 
pernicious practices engaged in by some labor organ- 
izations is that of discriminating against workmen be- 
cause of their race. 

Some unions simply refuse membership to Negroes, 
while others herd them into segregated locals; some 
organizations will not allow them either to be hired, 
advanced to the more desirable jobs, or given the same 
terms and conditions of employment given to whites, 
while others will not process their grievances or admit 
them to apprentice training programs. Although the 
gravity of the problem has been recognized by the fed- 
eral government, which expends considerable effort in 
trying to overcome these discriminatory practices, 
paradoxically, the guilty unions are being certified 
as exclusive bargaining agents, protected from attack 
by other unions or groups of dissident employees, and 
are having their unfair labor practice complaints 
treated as though they were advancing the public in- 





* Condensed from an article by Leo Weiss, published in 50 
Georgetown Law Journal 457-477 (Spring 1962) and printed with 
permission from The Georgetown Law Journal. Business address: 
The Georgetown Law Journal Association, Washington, D. C. 
Single copy price $1.50. 
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terest. All this is being done by federal administrative 
agencies and courts under the National Labor Rela- 
tions Act and the Railway Labor Act. 

This article will consider the possibility that labor 
unions practicing racial discrimination are not en- 
titled to the federal protection given to other unions 
under the statutes, and that by continuing to give these 
unions such protection, the Government violates the 
due process clause of the fifth amendment. 


JUDICIAL VIEW OF UNION DISCRIMINATION 


All discussions of this problem must start with the 
case of Steele v. Louisville & N. R. R., decided in 1944, 
when the United States Supreme Court held for the 
first time that there existed governmental protection 
for racial minorities against discrimination by labor 
unions. Later cases have extended the rule far beyond 
its original context. 

In Steele, the Brotherhood of Locomotive Firemen, 
acting as exclusive bargaining agent under the Rail- 
way Labor Act, not only refused to admit Negroes to 
membership, but also sought to persuade the railroad 
to replace these workers with white employees. The 
Court ruled that both injunctive relief and damages 
were available to the Negro firemen for the union’s 
breach of duty toward them. The Railway Labor Act 
could not and did not authorize the union to run 
roughshod over the interests of some members of the 
craft for the benefit of others. The concept that the 
exclusive bargaining representative under a federal 
statute owes its constituency the duty of “equal pro- 
tection” is the keynote of the Steele case and the vehicle 
by which it has been extended beyond the factual cir- 
cumstances there involved. 

Mr. Justice Murphy wrote a strongly-worded con- 
curring opinion in which he argued that the case should 
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have been decided on the basis of constitutional rights, 
rather than statutory interpretation. Thus we see, for 
the first time, a Justice of the United States Supreme 
Court declaring that a labor union which owes its 
status as exclusive bargaining agent to a federal stat- 
ute violates the Constitution when it discriminates 
against a minority racial group it is supposed to repre- 
sent. 

The Supreme Court of Kansas two years later, was 
faced with a similar problem. Negro workers were 
herded into segregated locals [of one of the railroad 
brotherhoods] where they could neither fix their own 
dues nor elect delegates to any of the union conventions. 
They had no voice in selecting the individuals who 
would negotiate with the railroad and did not par- 
ticipate in formulating collective bargaining policy. 
The Kansas Supreme Court found this conduct to be a 
violation of the fifth amendment, rejecting the conten- 
tion that the union was a “private person” not subject 
to the provision of the due process clause. 

Then in 1949 the United States Supreme Court 
rejected the argument advanced in Graham v. Brother- 
hood of Locomotive Firemen that the Norris-La- 
Guardia Act prevented the federal courts from enjoin- 
ing racial discrimination by a labor union. The Court 
was quite positive about one thing. Because the union 
derived its authority as exclusive bargaining repre- 
sentative from a federal statute, which deprived minor- 
ity employees of the weapons they would ordinarily 
use to defend themselves, the beneficiary of that fed- 
eral grant of power could not abuse its position. 

The willingness of the Justices to extend the Steele 
doctrine was made clear in Brotherhood of R. R. Train- 
men v. Howard. The Supreme Court reached the same 
result despite the fact that the Negro employees dis- 
criminated against were neither members of the dis- 
criminating union, employed in the same craft, nor 
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represented by the defendant union in collective bar- 
gaining. 

Mr. Justice Black, speaking for the majority, recog- 
nized the factual distinction between Howard and the 
earlier cases, where the offending unions had been the 
exclusive bargaining agent for the employees against 
whom they had discriminated, but he called this an 
“gnsound” basis upon which to decide them differently. 
Instead, he broadened the union’s responsibility by 
saying that “bargaining agents who enjoy the advan- 
tages of the Railway Labor Act’s provisions must 
execute their trust without lawless invasions of the 
rights of other workers.” Going outside the actual 
terminology of the statute, [the court seemed to be] 
calling upon a sense of fairness as an additional re- 
quirement engrafted upon the explicit provisions of the 
law. 

Chief Justice Vinson and Justices Minton and Reed 
joined in a dissent which accepted the result of the 
Steele case but denied that the union owed the same 
obligation to workers it did not represent. 

Not long after the Howard case, the Third Circuit 
decided Williams v. Yellow Cab Co., which indicated 
that that circuit did not subscribe to Mr. Justice 
Black’s theory. Negro cab drivers sought an injunc- 
tion and damages against their employer and the 
Teamsters Union for entering into a discriminatory 
contract whereby they were to be restricted to certain 
parts of the City of Pittsburgh and in general given 
undesirable assignments. 

The opinion cited the Steele case for the proposition 
that a union acting under a federal statute has the duty 
of fairly representing the employees in the unit. After 
doing so, however, the court denied that the union was 
acting under a federal law, even though it was func- 
tioning under a National Labor Relations Board cer- 
tification, because the Negroes had voluntarily joined 
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the union, not under compulsion of the act. The court 
pointed out that the union’s authority to act as bargain- 
ing agent predated the federal statutes and was de- 
pendent on voluntary membership. The court was un- 
able to find any basis for federal jurisdiction and 
dismissed the suit. 

Evidently, the court was here looking only at the 
union-shop provisions of the federal statutes. It 
seemed to be saying that the only obligation of fair- 
ness imposed upon a union arises from the requirement 
of union membership exercised upon an unwilling em- 
ployee by virtue of a union-shop contract authorized 
by federal law. It is enough to overcome the court’s 
view of the matter to say at this point that the status 
of an exclusive bargaining agent may call forth a 
whole host of statutory safeguards. 

Nor did the Court accord proper recognition to the 
Steele, Graham and Howard cases. It ignored com- 
pletely the implications of those decisions that there is 
an underlying federal policy to thwart racial diserim- 
ination by labor unions. In spite of the criticisms 
which can be leveled at the Williams decision, the 
Supreme Court denied certiorari. 

The temptation to interpret such a denial as an 
authoritative ruling on the merits is always very great, 
despite all Supreme Court warnings to the contrary. 
When a similar case arose in the Fifth Cireuit, Syres 
v. Oil Workers Union, the district court and the court 
of appeals relied on the Williams case as authority for 
their decisions. A negotiating committee executed a 
contract containing segregated lines of seniority, there- 
by preventing advancement of Negro employees to the 
more desirable jobs which traditionally had been held 
by white employees. In affirming the district court’s 
dismissal of the Negro employees’ petition for injune- 
tive relief, the Fifth Cireuit found that no federal 
statute or constitutional provision was involved upon 
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which to predicate jurisdiction over the suit. The 
court indicated that the complainants might be entitled 
to reformation of the collective bargaining agreement, 
but in the absence of diversity of citizenship, that ques- 
tion could only be litigated in the state courts. 

Judge Rives’ dissenting opinion rejected the argu- 
ment that the discrimination in the type of case pre- 
sented arises from the acts of private parties alone. 
[He] concluded that the situation can hardly be de- 
scribed as one in which the federal government has 
taken no part, saying that since Section 9(a) of the 
act gives to the majority representative the exclusive 
right to act as bargaining agent for all employees in the 
unit, it imposes on that agent the duty not to abuse 
its status by unconstitutional discrimination, and a 
violation of that obligation by the union gives the 
federal courts jurisdiction to protect the Negro em- 
ployees. 

On petition to the United States Supreme Court, 
certiorari was granted in Syres, and the judgment of 
the circuit court reversed, without oral argument, in 
a one-sentence per curiam opinion which cited the 
Steele and Howard cases as authority. It was now the 
law that racial discrimination by unions against em- 
ployees would be treated the same way whether aris- 
ing under the Railway Labor Act or under the National 
Labor Relations Act. 

Two years later the Supreme Court in Conley v. 
Gibson took the union’s obligation one step further 
by ruling that discrimination was prohibited not only 
in the execution of the collective bargaining agreement, 
but also in the handling of grievances under the con- 
tract. The union had refused to oppose the employer’s 
removal of Negro employees and their replacement by 
whites, and had failed to take up the discharged em- 
ployees’ complaints through the grievance machinery. 
The Supreme Court held that these allegations of 
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union inactivity stated a good cause of action, revers- 
ing the dismissal of the suit by the court of appeals and 
the district court. 

The following year another facet of the problem 
came before the Sixth Circuit in Oliphant v. Brother- 
hood of Locomotive Firemen, the last case to be con- 
sidered in our chronological analysis. This time the 
Negro employees who charged discrimination sought 
an order requiring their admission to membership in 
the union which was recognized as their bargaining 
agent under the Railway Labor Act. The district court 
in fact had found discrimination in both the union’s 
representation and the conditions of employment. But 
it dismissed the case, holding that the certification of 
the union as exclusive bargaining representative by 
an agency of the United States Government was not 
sufficient to make the union’s subsequent conduct the 
equivalent of federal action. 

The court of appeals affirmed the dismissal of the 
complaint, adding its own stricture that “the Brother- 
hood is a private association, whose membership poli- 
cies are its own affair, and this is not an appropriate 
ease for interposition of judicial control.” Certiorari 
was denied by the Supreme Court. It should be pointed 
out that in none of the previously decided cases had the 
Court been asked to compel a union to accept applicants 
for membership. 

The restricted view of federal action expressed by 
the lower courts in the Oliphant case has not been 
entirely accepted. There is strong support for the view 
that union discrimination is forbidden not only under 
the statutes, but under the fifth amendment to the 
federal constitution. Be that as it may, there can be 
little dispute that racial minorities may use the federal 
courts for redress of discriminatory practices imposed 
upon them by labor unions acting under the Railway 
Labor Act or the National Labor Relations Act. The 
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question which has never been authoritatively settled 
is whether the speedier, more efficent and often more 
effective administrative remedies are available as well. 


THE ROLE OF THE NLRB IN PREVENTING 
DISCRIMINATION 


Congress has not expressly provided administrative 
remedies and has not specifically charged any agency 
with the protection of racial minorities against dis- 
crimination by a labor union. Yet the failure of Con- 
gress expressly to create such causes of action for 
enforcement by the federal courts has not stood in the 
way of the Supreme Court’s granting judicial protec- 
tion. The Court has developed the doctrine that when 
a union is clothed by Congress with substantial author- 
ity over the welfare of employees, it must exercise that 
authority without discrimination. This is the common 
thread that runs through the entire Steele line of cases. 

It is clear from these cases that a union cannot have 
it both ways. It cannot accept the preferred status 
given it by federal law and at the same time engage 
in a racially discriminatory course of conduct. No 
logical reason appears why such union misconduct 
should be remediable only in the courts; on the con- 
trary, it is arguable that a federal agency, such as the 
NLBB, lends itself to the effectuation of illegal racial 
discrimination when it furnishes services and protec- 
tion to a discriminating union. 

The conceptual difficulty to an approach which sug- 
gests that the NLRB “assists” in perpetuating dis- 
crimination has been due to the well-accepted doctrine 
that the fifth amendment applies only to action of the 
United States Government, that the fourteenth amend- 
ment applies only to action of state governments, and 
that neither amendment inhibits any conduct by pri- 
vate persons. The discriminatory acts complained of 
are those of labor unions, not of the Board. For this 
reason, even those who recognize that the Board is 
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prohibited from directly engaging in racial discrimina- 
tion often see the problem as that of a private associa- 
tion—the union—which is not governed by the Con- 
stitution. 

However, in other racial cases the Supreme Court 
has not taken such a mechanistic approach. Instead, 
it has sought to find the practical effect of the alleged 
governmental action. This attitude is illustrated in 
Shelley v. Kraemer, where an effort was made to up- 
hold state court enforcement of a racial covenant con- 
tained in a deed of real property. State court en- 
forcement of the restriction did not create an unlawful 
discrimination but merely enforced an agreement into 
which the [private] parties had lawfully entered [the 
argument ran]. 

The Supreme Court disagreed, ruling that the act 
of a court was as much state action as the act of a 
legislature. The Court held that court enforcement of 
the restriction violated the equal protection clause of 
the fourteenth amendment. It was not the existence 
of the covenant which was invalid, but the participation 
of the state, through its courts, which rendered the 
scheme unconstitutional. 

In a companion case, Hurd v. Hodge, the Court 
struck down enforcement of a similar covenant by the 
courts of the District of Columbia on the theory that 
federal courts cannot take action which, if taken by a 
state court, would violate the fourteenth amendment. 

It does not seem rash to argue that these two cases 
may well stand for the proposition that no agency of 
the United States Government can constitutionally 
participate in the enforcement of a racially discrimina- 
tory scheme or plan, even though privately originated. 
This concept was voiced in a concurring opinion by 
Judge Pope in NLEB v. Pacific American Shipowners 
Ass’n. 

It thus appears that the Supreme Court has asked 
two questions when faced with an allegation that a 
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private party has unlawfully engaged in racial dis- 
crimination. In the Steele case and its successors, the 
Court asked whether the Government has delegated to 
that private party enormous powers to affect the wel- 
fare of other persons. In the Shelley and Hurd cases, 
the question was whether participation of a govern- 
ment agency was necessary to make the discriminatory 
scheme effective. If the answer to either of these 
questions is “yes,” then the actions of the discriminat- 
ing private party will be subjected to judicial scrutiny. 
The National Labor Relations Act will now be analyzed 
from this point of view. While no examination will 
be made of the Railway Labor Act, the two statutes 
are so similar in this respect that the conclusions 
reached here would generally be the same under both 
of them. 

Section 8 of the [National Labor Relations] Act 
contains general antidiscrimination provisions which 
are as applicable to discrimination for racial reasons 
as for any other. But the Board is empowered only 
to protect an employee’s job. It cannot compel his 
acceptance into union membership. Aside from the 
historical reluctance of government agencies, includ- 
ing courts, to require any private association to admit 
an applicant to membership, the act contains a specific 
provision that would seem to prevent the Board from 
taking such a step, Section 8(b)(A). In effect, the 
unfair practice sections provide remedies for those 
employees who have been prevented from joining the 
union, protecting their jobs from being used as instru- 
ments of discrimination because of their lack of union 
membership. 

If the Negro employees are permitted to join the 
union, they may still face unequal treatment in the 
form of separate seniority lists; union refusal to proc- 
ess their grievances or to allow them entry into ap- 
prentice training programs; or the payment of dis- 
criminatory wage rates for identical work. It would 
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seem that such discrimination is not prohibited by 
Section 9 of the act and is not an unfair labor practice. 

However, when a union files a petition with the 
NLRB, claiming to be the majority representative of 
employees in an appropriate bargaining unit, and asks 
for certification as their exclusive bargaining agent, 
the Board immediately becomes involved in the activi- 
ties of that union. [Under statutory and “contract 
bar” rules,] there may be a period of almost three 
years during which [a certified] union is protected 
from divestiture of its exclusive bargaining status. 

During this period both union and employer are 
required by law to bargain collectively with each other. 
The employer is prohibited from bargaining with any 
other union, or with any individual employee, or with 
small groups of employees. He is prohibited from 
interfering with the union’s relations with the em- 
ployees and from coercing or restraining the employees 
in their dealings with the union. He cannot discrimi- 
nate against union members, nor can he encourage any 
other union which he may prefer to come in and cam- 
paign among the employees. 

On the other hand, the employee is prohibited from 
concluding an individual bargain with his employer 
which violates the collective agreement. If there is a 
union-shop contract, he is compelled to pay dues to the 
union. If he refuses, the employer may be compelled 
to discharge him. Furthermore, the employees cannot 
decide to go out on strike without complying with the 
procedural requirements of the act, nor can they decide 
during the certification year or the contract term that 
they want to be represented by a different union. 

This elaborate scheme of protection and its vigorous 
enforcement by the NLRB is not limited to unions 
which have been certified as victors in a Board-con- 
ducted election. Any union which can demonstrate its 
majority standing by any reasonable method is imme- 
diately sheltered by this protective system. 
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What, then, are the answers to the Supreme Court’s 
two questions when they are asked concerning the 
National Labor Relations Act? Has Congress clothed 
the exclusive bargaining representative with such tre- 
mendous power over the employees’ welfare as to im- 
pose the concurrent obligation to exercise that power 
without discrimination? In making the union the ex- 
clusive spokesman for the employees, in compelling 
union membership where there is a valid union security 
agreement, in protecting the union against raids for a 
considerable period of time, and in abolishing in- 
dividual bargaining, Congress has indeed clothed the 
union with enormous powers over the welfare of the 
employees. 

Does the NLRB’s function in collective bargaining 
contribute to the effectuation of the discriminatory 
scheme so as to violate the due process clause of the 
fifth amendment? The Board provides the election and 
certification machinery which results in designation of 
the union as the exclusive bargaining representative. 
Its processes, facilities and authority are available 
against raiding unions and employers who refuse to 
recognize or bargain with the exclusive bargaining 
agent. Where there is a valid union security agree- 
ment, the Board will protect the union against defec- 
tions by dissatisfied employees, and the union may call 
upon the NLRB, the court of appeals and, on occasion, 
the Supreme Court of the United States to vindicate 
its rights. Under these circumstances, it must be con- 
cluded that government agencies, the Board and the 
courts, thus unconstitutionally participate in the en- 
forcement of the discriminatory scheme. 

That racial discrimination by a labor union enjoying 
the benefits of a federal statute involves serious con- 
stitutional issues can no longer be doubted. It becomes 
clear that the NLRB is without power to certify a 
labor union which engages in racial discrimination or 
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to provide such a union with the protections normally 
furnished to exclusive bargaining representatives 
under the National Labor Relations Act. In other 
words, the NLRB cannot do anything which will fur- 
ther the exercise of power by a discriminating union. 

The Board has recognized for years that it has both 
the responsibility and the power to protect employees 
against some forms of racial discrimination by the 
union which is their exclusive bargaining agent. It 
has rejected a union’s request to exclude Negroes from 
the bargaining unit because of their race. It announced 
its willingness to withhold or withdraw a certification 
if the union discriminated against employees in the 
unit, and it found that a certified local union which had 
set up a separate local for Negro employees abused 
its exclusive bargaining status by compelling member- 
ship and dues payments on behalf of the uncertified 
Negro local. These steps have contributed somewhat 
to the amelioration of racially discriminatory condi- 
tions, but they have been of only limited value. 

What can the NLRB do to effectuate the policy 
we have been discussing? 

When the Taft-Hartley Act was passed in 1947, it 
contained requirements that unions file certain reports 
of their activities and that union officers file non- 
Communist affidavits. Failure to comply with these 
filing requirements deprived a union of the services 
which the Board might render. 

These sanctions, which were authorized by statute, 
were found to be very effective in inducing unions to 
comply with the filing requirements. They would be 
equally effective in the field of racial discrimination. 
Whenever a union involved in an NLRB proceeding 
was charged with racial discrimination, the Board 
would determine whether or not the charge was true. 
All interested parties would be allowed to participate 
in the hearing, present evidence and make their argu- 
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ments. Upon a finding that the union was discriminat- 
ing, the Board would thereafter refuse to entertain an 
election petition from such union, refuse to certify it 
as exclusive bargaining agent of any bargaining unit, 
and refuse to issue a complaint upon its charges of 
unfair labor practices being committed against it. 
While its collective bargaining agreements would no 
longer be a bar to an election petition by a raiding 
union, it would remain subject to unfair labor practice 
charges. To clear itself, the union would have to show, 
to the Board’s satisfaction, that it had abandoned the 
discriminatory practices. 

The Board might require that each petitioning union 
accompany its petition with a statement that it was 
not engaging in such discriminatory practices. Such 
a statement could also be required from every union 
filing unfair labor practice charges against an em- 
ployer or another union. 

There is no question that such an approach would 
impose upon the NLRB a substantial quantity of addi- 
tional work. Nor is there any question that the pen- 
alties suggested are severe and would impose sub- 
stantial hardships on unions which are guilty of racial 
discrimination. But there is also no question that 
such a program would provide unions with consid- 
erable encouragement to abandon the racially discrim- 
inatory practices in which some of them are now 
engaged. 


CONCLUSION 


Ample reason exists to believe that the Supreme 
Court will look very carefully at an argument that the 
fifth amendment is violated by a federal statute which 
provides valuable benefits to a labor union, takes from 
the employees the means to defend themselves, and 
then allows the union to run roughshod over the em- 
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ployees’ rights in violation of every pronouncement 
of public policy made by the court for the past twenty 
years. The Supreme Court itself has shown an under- 
standing of the difficulties in treating race-relations 
cases; yet it has not allowed these barriers to stand 
in the way of effectuating the appropriate constitution- 
al mandates. It will surely expect the same under- 
standing and firmness from the NLRB. 
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PUBLICITY PROVISO OF SECTION 8(b) (4) GIVEN 
BROAD CONSTRUCTION BY NLRB * 


Plumbers Union, 4 CCH 1961 Lab L Rep {| 10402; Inter- 
national Bhd. of Teamsters, 4 CCH 1961 Lab L 
Rep {| 10222. 


Local 537 of the Teamsters Union, involved in a 
primary labor dispute with a wholesale distributor of 
cigars, cigarettes, and candies, distributed handbills 
to the customers of several individual and chain retail 
stores after the owners refused to cease purchasing 
the distributor’s products. The handbills, asserting 
that the distributors’ employees were on strike and 
that the retailers were selling cigars, cigarettes, and 
candies distributed by the wholesaler, urged customers 
not to purchase those goods from the retailers. When 
informed that the content of the handbills distributed 
at the chain stores was erroneous in that the chain 
only purchased cigarettes from the wholesaler, the 
union corrected the handbills to refer only to cigarettes. 
Local 142 of the Plumbers and Pipefitters Union hand- 
billed several retail stores of a chain after it refused 
to use a union subcontractor to install refrigeration 
equipment in a new branch of the chain. These hand- 
bills stated that the chain allowed subcontractors to 
pay their employees substandard wages and requested 





* Condensed from a note, published in 62 Columbia Law Review 
543-549 (March 1962) and printed with permission from Columbia 
Law Review. Business address: Columbia Law School, Columbia 
University, New York 27, N. Y. Single copy price $1.50. 
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customers not to patronize the chain. On appeal to the 
National Labor Relations Board from the trial exam- 
iners’ findings in both cases that the unions’ hand- 
billing did not violate Section 8(b)(4)(ii)(B) of the 
amended National Labor Relations Act, held, affirmed, 
one member dissenting in International Bhd. of Team- 
sters. Section 8(b)(4), which preserves the right of 
unions to publicize that products produced by an em- 
ployer with whom the union has a primary dispute are 
being distributed by another employer, allows unions 
having primary disputes with wholesalers or with serv- 
ice organizations to handbill establishments selling the 
products distributed or using the services provided by 
such employers. The statutory requirement is satisfied 
even though the wholesalers and service organizations 
are not manufacturers, since the employers involved 
in the primary disputes add labor to the process of 
marketing the products sold by the retailers. 

In 1959, the Taft-Hartley Act was amended by the 
Landrum-Griffin Act, which was enacted to immunize 
more fully neutral employers from labor disputes by 
closing the “loopholes” in the earlier provisions. 

After enactment of the amendments, the NLRB held 
that picketing directed to the customers of secondary 
employers is illegal, deeming it coercion per se of 
“persons engaged in commerce.” In the only case 
in which the NLRB has considered the legality of 
handbilling under the new proviso, it held that union 
distribution of handbills urging the customers of a 
secondary employer to purchase only local, union-made 
goods was protected. The Board also reasoned that 
handbilling was not rendered illegal by simultaneous 
illegal picketing, since the two are separate forms 
of informational activities and are addressed to dif- 
ferent parties. 

In International Bhd. of Teamsters, the Board noted 
that the distribution of handbills to consumers in front 
of the retail stores might otherwise constitute coercion, 
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but agreed with the trial examiner’s conclusion that 
the handbilling was protected under the publicity 
proviso. The legislative history was thought to estab- 
lish clearly that handbilling is a form of “publicity” 
and is not tantamount to picketing. The Board con- 
sidered the contention that the handbilling was not 
protected by the proviso because the employer with 
whom the union had the primary dispute was a whole- 
saler—one who handles a product produced by another 
—rather than a manufacturer. Reasoning that the 
essential characteristic of a producer of goods is that 
he adds his labor to the product, the Board stated 
that the words of the statute do not support a dis- 
tinction between manufacturers and wholesalers of 
products, and that the legislative history does not pro- 
vide a basis for concluding that Congress intended to 
permit publicity of disputes with manufacturers but 
not with wholesalers. In Plumbers Union, the Board 
relied on the decision in Teamsters in holding that 
the union’s handbilling was protected publicity; it 
rejected the contention that a subcontractor installing 
refrigeration equipment for a food chain does not 
“produce . .. products” within the meaning of the 
proviso. 

The Board’s decisions in the instant cases have 
greatly expanded the permissible area of union pub- 
licity under the proviso. Teamsters interpreted the 
meaning of the words “products ... produced” to 
protect handbilling by a union involved in a dispute 
with a primary employer who is not a manufacturer 
but a wholesaler; Plumbers Union extended the mean- 
ing of that phrase to protect handbilling when the 
primary employer does not handle any of the products 
sold but provides a service to a retailer. As a result 
of this expansion, it appears that handbilling is pro- 
tected regardless of the nature of the relationship be- 
tween the primary and secondary employers—as re- 
cent decisions permitting handbilling in reliance on 
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Teamsters have confirmed. It is arguable, however, 
that the legislative history of the proviso as well as 
its plain meaning compel the conclusion that hand- 
billing as an informational activity should be confined 
to situations in which the primary employer is a manu- 
facturer. Such an approach would protect the busi- 
ness of the secondary employer to a greater extent than 
the permissive one adopted by the Board. Although 
the legislative history does not indicate whether the 
unions’ right of free speech was intended to prevail 
over the neutral employers’ right to be free from the 
pressures of labor disputes in cases in which neutral 
employers may be more severely injured than when the 
disputes are with manufacturers, the Board, by up- 
holding the union activity, apparently concluded that 
the proviso was enacted to avoid such constitutional 
difficulties. Perhaps this issue could have been better 
resolved by the Board without adopting such a per- 
missive view, at least in the case of the service organ- 
ization in Plumbers Union, by confining the handbilling 
to those products sold by the retailer that had a direct 
connection with the service provided. If congressional 
investigation discloses that secondary employers are 
being seriously injured by handbills urging customers 
to boycott totally the goods sold by those employers, 
Congress can amend the statute to limit the permissible 
publicity. Such an amendment appears unlikely in 
view of its constitutional problems and it would be 
premature to speculate as to its validity. 
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RESERVED-GATE PICKETING AND RELATED 
WORK: NEW STANDARDS FOR SECONDARY 
ACTIVITY * 


Local 761, Int’] Union of Elec. Workers v. NLRB, 366 
US 667 (1961). 


Five gates provide the only access to General Elec- 
tric’s thousand-acre Louisville factory. During a labor 
dispute the union picketed all gates, including one re- 
served for employees of independent contractors work- 
ing at the plant. Acting on a charge by General Elec- 
tric, the NLRB found a violation of Section 8(b) (4) 
(A) of the National Labor Relations Act on the theory 
that the object of the picketing was to enmesh the con- 
tractor’s employees in the dispute, thereby forcing 
their employers to cease doing business with the com- 
pany. The Court of Appeals for the District of 
Columbia approved the Board’s reasoning and enforced 
the order. On certiorari to the Supreme Court of the 
United States, held, reversed and remanded. Reserved- 
gate picketing is unlawful only if employees using 
the gate perform work unrelated to normal operations 
of the company. 

Interpreted literally, Section 8(b)(4)(A) would pre- 
clude all picketing; thus the Board and the courts have 
sought a construction that accommodates the dual 
goals of protecting secondary employers from the 
effects of picketing, while preserving the union’s right 
to engage in concerted activities against the primary 
employer. To effectuate these goals the Board has 
set out several rules. Where two or more employers 
performing separate tasks occupy a common situs, 
the rights of the parties overlap and the rules designed 





* Condensed from a comment published in 14 Stanford Law Re- 
view 403-409 (March 1962) and printed with permission from 
Stanford Law Review. Business address: Stanford University, 
School of Law, Stanford, California. Single copy price $2.00. 
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to accommodate the competing interests are more com- 
plicated. When the site is owned by a secondary 
employer, picketing is lawful if it meets the tests set 
out in Sailors’ Union (Moore Dry Dock Co.). How- 
ever, when the common premises are owned by the 
primary employer, as in General Electric, the Board 
determines the legality of picketing by its object rather 
than by the Dry Dock criteria. Prior to General 
Electric, picketing at separate gates for secondary 
empolyees was lawful on primary premises, but un- 
lawful on secondary premises. 

The Board rules have not received uniform treat- 
ment by courts of appeals. Some courts have approved 
the Dry Dock tests as applied to both primary and 
secondary premises. The object test is inherently 
vague; courts that apply it to secondary premises 
reach different conclusions on similar facts. Since Gen- 
eral Electric is a common-situs situation, solution of the 
specific problem, legality of reserved-gate picketing, 
involves application of a common-situs standard. 

The Court concluded that the Dry Dock tests effectu- 
ate congressional objectives by limiting picketing ef- 
fects to the primary employer; both logic and prece- 
dent call for their use in all common-situs situations. 
Application of the test’s philosophy to the reserved- 
gate situation protects the secondary employer by 
prohibiting picketing at the gate used exclusively by 
his employees, but still allows the union to present its 
grievance by picketing all other plant entrances. The 
Court further protected the union by prohibiting 
picketing at the gate only if it is isolated from other 
entrances and used by employees who perform work 
unrelated to normal plant operations. Only at a gate 
used by both related and unrelated employees would 
there be a true common situs. But in this mixed-use 
situation the Court said picketing would be “outside 
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the bar of § 8(b)(4)(A).” Whether this means that 
a separate gate must be restricted to unrelated work 
before picketing is barred, or that there is no bar on 
picketing of any mixed-use gate even if it is the sole 
plant entrance, is not made clear. 

In Local 901, Teamsters Union v. NLRB, a decision 
after General Electric, the Board’s application of the 
Dry Dock tests to a mixed-use gate on primary prem- 
ises was disapproved by a court of appeals because the 
gate was the sole entrance to the plant. The Court 
stated that General Electric requires a separate gate 
before the tests can be applied. Obviously this in- 
terpretation of General Electric increases the inequal- 
ity inherent in the separate-gate principle. To protect 
the secondary employer working on premises with a 
confined area, and to decrease the existing inequalities, 
the Dry Dock tests should be applied in the single- 
entrance situation. The tests do not bar picketing; 
they only require that the union take reasonable steps 
to minimize the impact of picketing on secondary em- 
ployers. If the primary employer with a single plant 
entrance provides distinctive identification for sec- 
ondary employees performing unrelated work, and 
restricts use of the gate by these employees to specified 
times when it is not otherwise in use, picketing should 
be prohibited at these times. The Teamsters Union 
interpretation of General Electric’s separate-gate re- 
quirement appears erroneous. 

By holding that legality of picketing depends on the 
type of work done by those using the reserved gate, 
Mr. Justice Frankfurter may have announced a new 
standard for permissible secondary picketing. The 
new “related work” doctrine, although not elaborated 
by the Court, may operate similarly to the “ally” doc- 
trine to extend picketing to secondary premises. The 
related-work doctrine, carried to its logical conclusion, 
would also strip the protection from an otherwise 
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secondary employer performing related work con- 
tracted out before the dispute. This result is consistent 
with General Electric’s emphasis on the relationship 
between the parties rather than the geographical loca- 
tion of the picketing. Assuming the contractor works 
solely for the primary employer, picketing pressure 
would be no greater at the contractor’s place of busi- 
ness than at the gate reserved for his employees. If 
a primary employer cannot insulate secondary em- 
ployees performing related work from primary picket- 
ing by cutting separate gates for them, he should not 
be able to achieve the same result by having the work 
done on secondary premises. 

Whatever the ultimate implications of the related- 
work doctrine, the General Electric case commands the 
Board and courts to apply the philosophy of the Dry 
Dock tests to all common-situs situations regardless 
of the ownership of the premises. Labor’s loss of 
reserved-gate picketing may be offset by elimination 
of the unpredictable object test and the possible exten- 
sion of picketing rights under the related-work doc- 
trine. 


COLLECTIVE BARGAINING—MANAGEMENT CAN 
BARGAIN TO IMPASSE ON PROVISION PRO- 
HIBITING UNION FROM DISCIPLINING EM- 
PLOYEES WHO CROSS PICKET LINE DURING 
STRIKE * 


Allen Bradley Co. v. NLRB, 286 F2d 442 (7th Cir 1961) 


In collective bargaining sessions the employer com- 
pany submitted two alternative clauses to the effect 





* Condensed from a comment published in 40 Texas Law Review 
420-423 (February 1962) and printed with permission from Texas 
Law Review. Business address: Texas Law Review, Inc., The 
University of Texas School of Law, Austin, Texas. Single copy 
price $2.50. 
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that neither the union nor the company could restrain 
or coerce, by any type of discipline, employees in the 
exercise of their Section 7 rights under the National 
Labor Relations Act. The company made it clear that 
it would not deviate from the principle set forth in 
the clauses and would insist that the union make such 
an agreement. The union refused to accept the provi- 
sion and filed charges against the employer under 
Section 8(a) (5), alleging that the company refused to 
bargain in good faith. The board sustained the union’s 
position and the employer appealed. Reversed. The 
employer, as a condition precedent to agreement, can 
insist upon the submitted provision since the subject 
matter with which it deals involves “conditions of 
employment” within the meaning of Section 8(d). 
Moreover, the proposed clause does not interfere with 
the right of the union under the proviso of Section 
8(b)(1)(A) to prescribe rules “with respect to acquisi- 
tion and retention of membership” because the subject 
matter of the clause has no effect upon membership. 

The bargaining parties must negotiate on proposals 
falling within the language of Section 8(d). Such 
proposals are termed “mandatory.” Subject matter 
outside the language of Section 8(d), i. e., “voluntary” 
subjects, may also be submitted for bargaining but 
may not be insisted upon as a condition precedent to 
the reaching of an agreement. 

The criteria for the mandatory-voluntary determina- 
tion were clarified by the Supreme Court in NLRB 
v. Wooster Div. of Borg-Warner Corp. In that case 
the Court determined that mandatory subjects of bar- 
gaining, within the meaning of “wages, hours, and 
terms and conditions of employment,” are those deal- 
ing with the relationship between the employer and his 
employees. The relationship between the union and its 
members is among the subjects that are voluntary. 

It has long been recognized that a “no-strike” clause 
is a mandatory subject and may, in good faith, be bar- 
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gained to impasse. This clearly involves the employer- 
employee relationship. Conversely, in Borg-Warner 
the Court held that a company-proposed clause, re- 
quiring a secret ballot vote to be held among the em- 
ployees on the company’s last offer before a strike 
could be called, would be classified as a voluntary sub- 
ject. This proposal, the Court held, did not involve 
the relationship between the employer and the em- 
ployees but rather the relationship between the union 
and its members. 

The “no-disciplinary action” clause involved in the 
principal case seems to fall in between the “no-strike” 
clause and the “strike-ballot” clause since it contains 
elements of both the employer-employee relationship 
and the union-member relationship. 

The Seventh Circuit in the principal case brushed 
aside the proviso of Section 8(b)(1)(A) on the ground 
that it was inapplicable to the “no-disciplinary action” 
clause, because the clause did not affect the “acquisi- 
tion and retention of membership.” This interpretation 
seems questionable in view of the fact that all dis- 
ciplinary action by the union carries the potential of 
suspension or expulsion from membership, as where a 
fine levied is not paid. 

It seems the court could have reached a contrary 
result had it approached the question of the union- 
member relationship more realistically than it did. 
However, the court evidently felt that whatever the 
impact of the proposed clause upon the union-member 
relationship this was outweighed by the importance 
of the employer-employee aspect of the proposal. 
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DUTY TO BARGAIN—EMPLOYER HAS NO DUTY 
TO BARGAIN CONCERNING DECISION TO 
LIQUIDATE ON SHOWING OF ECONOMIC 
BASIS FOR SUCH DECISION * 


Phillips v. Burlington Indus., 199 F Supp 589 (ND Ga 
1961) 


Defendant employer, about four weeks after a branch 
plant’s unionization, gave notice that the plant’s op- 
erations would be discontinued. Plaintiff, Regional 
Director of the NLRB, acting on behalf of the Board 
sought to enjoin defendant from liquidating, pending 
negotiations with the union. 

The Labor-Management Relations Act of 1947 (Taft- 
Hartley Act) imposes a duty on the employer to bar- 
gain collectively in good faith with union representa- 
tives concerning any matter in respect to “rates of pay, 
wages, hours of employment, or other conditions of 
employment”. 

Unilateral action on a duty-to-bargain subject, in 
the absence of impasse, has been held to constitute a 
lack of good faith per se. But two circuit courts have 
recently held that a “totality-of-conduct” test may be 
used to judge the employer’s good faith, and have 
refused to rely on a single action. Moreover, unilateral 
action which is economically motivated is not of itself 
a refusal to bargain in good faith, even where such 
economic concern is prompted by fear of higher wage 
demands due to unionization. Labor leaders gener- 
ally concede that an employer may act without prior 
negotiation in respect to product determination, man- 
ufacturing methods, and internal organization. Also 
within the ambit of management’s prerogative are the 





* Condensed from a comment published in 48 Virginia Law Re- 
view 973-978 (June 1962) and printed with permission from Vir- 
ginia Law Review. Business address: Clark Memorial Hall, Char- 
lottesville, Va. Single copy price $2.00. 
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decisions to abolish a department, form an alter ego 
corporation, subcontract, or quit a business and lease 
the facilities to another. However, though the decision 
to terminate is a nonmandatory issue, the effect such 
decision has on the employees requires negotiation. 
But a decision to liquidate completely where the em- 
ployer has been motivated by economic concern is not 
within the purview of the mandatory provisions of the 
statute and thus does not require antecedent bargain- 
ing. However, the emphasis the court placed on the 
economic justification in its opinion seems to have 
injected a qualification that the decision to liquidate 
be made in good faith. In view of the presently articu- 
lated distinctions between mandatory and voluntary 
issues, such resolution is inconsistent. It is anomalous 
that there is a duty to bargain a decision to terminate 
in part, but no duty where liquidation is complete. 
If a union is justified in forcing the employer to 
bargain about the former, it would seem to have even 
better grounds to require negotiation on the latter 
determination. The trend toward automation makes 
this issue even more important since job security is 
one of the most sought-after union objectives. 

The test that the instant court choose as a sub- 
stitute for unrestrained freedom to shut down com- 
pletely may, however, prove unsatisfactory. Here, a 
record of economic loss was found sufficient, in and 
of itself, to show the requisite motive. By disregarding 
all evidence of anti-union animus, the court has merely 
created a new, rigid standard. The most appealing 
possibility is the “totality-of-conduct” test which has 
already been utilized to a limited extent. If the em- 
ployer’s action is based on demonstrable economic 
necessity, he should have the benefit of a presumption 
of good faith. But the union should be able to rebut 
this by showing, from the totality of the surrounding 
circumstances, that the employer was motivated 
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primarily by anti-union feelings. Thus a discrimina- 
tory motivation on the employer’s part would render 
the liquidation enjoinable. This test would furnish a 
more equitable basis for judging a management deci- 
sion to discontinue operations. 
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ARBITRATION 


Enforcements of Collective Agreements by Arbitra- 
tion * 

Here is a concise and lucid statement of the use of 
arbitration for the settling of contract disputes. As 
a noted arbitrator of long-standing, it is not surprising 
to find Professor Gregory stating that “grievance 
arbitration is much better than court litigation because 
the parties provide for it and retain control over it.” 
Again, referring to the Glidden case, he decides that 


* Condensed from a comment by Charles 0. Gregory, published 
in 48 Virginia Law Review 883-897 (June 1962). Business address: 
Virginia Law Review Association, Clark Memorial Hall, University 
of Virginia, Charlottesville, Virginia. Single copy price, $2.00. 
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“this and other boo-boos pulled by judges make arbitra- 
tors look pretty good.” Recognizing, however, that 
many employers “do not trust arbitrators,” he points 
out that management and unions are free to restrict 
the scope of arbitration as they see fit. Professor 
Gregory examines a number of such attempts and finds 
them “hopelessly inefficient” or at most “tolerably 
effective . . . within narrow limits.” He then explores 
a new type of contract “that shows real imagination.” 


AUTOMATION 


Automation and Employment * 


Holding that an “intellectually confused atmos- 
phere” has been created because of “sensational ac- 
counts” about the costs of technological progress, the 
article aims to set the matter straight by reviewing 
the record. The phenomenon we call automation is 
not new, according to this statement, and neither is 
the controversy over the effects of changing tech- 
nology on employment. “The worry over automation 
is the same old controversy with a new name... 
But whatever we call it, the records shows that the 
issue is based on fear rather than fact.” Massive un- 
employment is generally a result of “monetary or fiscal 
mismanagement” ; changing technology “inevitably gets 
blamed.” People are quick to notice jobs lost when 
automation is introduced, but “they tend to overlook 
the jobs created when the new equipment is built and 
serviced, or when new markets are opened because of 
lowered costs and prices.” Indeed, the report main- 
tains, one of the main reasons for automation is that 





* Condensed from a comment published in Monthly Economie 
Letter (November 1962), pages 128-131. Business address: First 
National City Bank, 55 Wall Street, New York, New York. Free 
on request. 
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there are not enough workers with the abilities needed 
to meet the demand. 


INTERNAL UNION AFFAIRS 


Dual Government in Unions: A Tool for Analysis * 


The concept that unions possess two governments, 
rather than one, is explored in depth by Professor 
Cook. One government, concerned with relations with- 
in the union, is formed in accordance with the con- 
stitution and by-laws. The other concentrates on re- 
lations with the employer, symbolized by the collective 
bargaining agreement and the grievance procedure. 
The author undertakes an examination of this concept 
for the help it may give in understanding and con- 
sidering “the problems of union power and leadership, 
of members’ rights and participation, of the often 
confusing crisscross of subordinate intermediate struc- 
tures within the union, and of the paradoxes in demo- 
cratic practice which every close observer finds in 
union affairs.” The nature, extent and purpose of the 
dual government “which is characteristic of every 
union” are examined in considerable detail. Turning 
to the usefulness of this analytic approach, the author 
says (p 347-8): 


In general, reformers of union government in 
the interest of more democracy may do well to 
direct their attention to the collective bargaining 
government, both because it tends to attract more 
membership participation than do internal union 





* Condensed from an article by Alice H. Cook, published in 15 
Industrial and Labor Relations Review 323-349 (April 1962). Busi- 
ness address: New York State School of Industrial and Labor 
Relations, Cornell University, Ithaca, New York. Single copy 
price, $1.25. 
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affairs, and because it exerts such overwhelming 
influence on the total program and administra- 
tion of the union. Those concerned with further 
democratization of union government may per- 
haps more effectively achieve their goals if they 
differentiate between the two types of government 
and frame their remedies to meet the precise needs 
and problems of each. 


Professor Cook also offers, based on the dual govern- 
ment analysis, new approaches to the problem of “wide- 
spread membership apathy to all union affairs except 
those related to wages and conditions”. 


MERIT RATING 


Items, Scales and Raters: Some Suggestions and Com- 
ments * 

Management places great faith in ratings, assum- 
ing that they are “accurate, objective and meaningful 
statements of performance” when, in fact, “the exist- 
ence of these merits is questionable.” Dr. Buel reviews 
the common types of rating scales, and offers his ideas 
on how they can be made valid and “job-specific”. He 
also has suggestions for item development and rater 
training. 





* Condensed from an article by William D. Buel, published in 25 
Personnel Administration 15-20 (September—October 1962). Busi- 
ness address: The Society for Personnel Administration, 1221 Con- 
necticut Avenue, N.W., Washington 6, D. C. Single copy price, 
$1.25. 
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PERSONNEL PRACTICES 


Don’t Trust the Lie Detector * 


More than 500 companies in major cities throughout 
the country offer “lie detection” services to interested 
business clients. The authors examine the reasons for 
growth of this service, how the polygraph works, 
claims of its operators and its technical defects. Apart 
from technical issues of validity and reliability, moral 
questions raised by the technique are probed. 


* Condensed from an article by Richard A. Sternbach, Lawrence 
A. Gustafson, and Ronald L. Colier, published in 40 Harvard Busi- 
ness Review 127-134 (November/December 1962). Business ad- 
dress: Graduate School of Business Administration, Harvard Uni- 
versity, Soldiers Field, Boston 63, Massachusetts. Single reprint, 
$1.00. 








ee a ee Se eS eT ey Ce ee pe ey 





